0% A;he First 90 Days:

AICWA and Achieving
A Trde Permanence.

AN Awiry and Notice
Wi V |
v _

ol




CTFC

The mission of the California Tribal
Families Coalition is to promote and
protect the health, safety and welfare of
tribal children and families, which are
inherent tribal governmental functions
and are at the core of tribal sovereignty

and tribal governance.

CTFC is a successor organization to the
California ICWA Compliance Task Force.
The California ICWA Compliance Task
Force Report may be found at
www.caltribalfamilies.org.
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ICWA, Child Welfare
Practice in the 1st 90
days and Permanence

1.Minimum Federal & State Standards
in the first 90 Days - Inquiry & Notice

2. Practice

3. Permanence




Permanency

A Few Concepts to
Get Us Started

»

Cornerstone

ICWA as
Gold
Standard




The Cornerstone
Concept in a Tribal
Worldview

Cornerstone:
Placement-Conference-Services-Visits

Cornerstone in a Tribal Construct might
add Culture and other elements to reflect
a uniquely Tribal worldview.




"Gold Standard"

ICWA is labeled the “gold
standard” in child welfare
policy and practice by a

coalition of 18 national
child advocacy
organizations.




Permanency

“Permanency is not a philosophical
process, a plan, or a foster care
placement, nor is it...a relationship
that lasts only until the child turns
age 18. Permanence should bring
physical, legal and emotional
safety and security within the
context of a family relationship and
allow multiple relationships with a
variety of caring adults.” --Gerald P.
Mallon, D.S.W., at The Hunter
College of Social Work, New York.




To understand where
we are we going, we
have to look at where
we have been...

- 1840's-1870's - State Sanctioned California

Genocide

- 1880's-1960 -Indian Boarding Schools &
Forced Assimilation

+ 1950's - Federal Termination policy & Indian
Adoption Project.

- 1978 - Passage of the Indian Child Welfare Act
(ICWA)
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In the late 70's Congress found that:
Removal rate of approximately 25-35% for
Indian children with severely bad outcomes
for removed children - human rights issues

The Congressional history states “[t]he
wholesale separation of Indian children from

their families is perhaps the most tragic and
destructive aspect of American Indian life
today.”

Solution: Different laws for Indian
Children=ICWA, Passed October 1978 as a
remedial act

13.



True and False

1.) ICWA can only ever apply if a child is currently an
enrolled member of a Federally Recognized Tribe.

2.) If the tribe chooses to not intervene, ICWA does
not apply to that case.

3.) If a Tribe is contacted by phone and the
respondent states on the phone the child is not a
member of the Tribe, adequate legal Notice has been
given.

4.) Notice to the Tribe must be given at detention if
possible, but is not required earlier.

5.) Reason to Know vs. Reason to Believe= they are
legally the same and do not require any differences
in process.
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INQUIRY

The Minimum
Federal Standards
and California State
Standards

The Congress trying to solve
the problems they heard about
In 1978 The Tricky

Part
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\ ‘ Indian

Child

Inquiry

Is the child an Indian Child

under the law? You cannot Initial
know if you do not inquire. But Inquiry
steps of inquiry are very specific

and detailed.

WIC 224.2,
Task Force Report Page 26
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Definition of an
Indian Child

An unmarried person who is under
the age of 18 and is either:

- A member of a federally-recognized
tribe,

- Eligible for membership in a
federally-recognized tribe and is the
biological child of a member of a
federally-recognized tribe.

Formal enrollment in a tribe is not
required

Only tribes can make membership
determinations
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Initial Inquiry

Affirmative duty to inquire at the soonest
possible moment- Think Hotline!

This is an on-going responsibility of the
County and the Court.

Who gets asked, how: and when? Tribal
Social Worker, Child, Guardian, Indian
Custodians ("IC"), extended family,
reporting party.

NOTE: Inquiry requirements are different
in California & continue to evolve.

Reason to
Know vs.
Reason to
Believe
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An area that Court
wrestling with...

AB 2944 effective Sept 2020 updated CA
law to define the distinction between
where there is "reason to believe" and a
"reason to know" a child is an Indian

child and inquiry standards are required
of each.

What needs to be provided by the
parents, extended family, the inquiry, to
bump Reason to Believe up to Reason to
Know?

he criteria in 224.2

Reason to

Believe vs

Reason to
Know

19.



Reason to Believe
vs. Reason to Know

A “reason to believe” a child is or may
be an Indian child is a distinct legal
standard from a “reason to know"” a
child is an Indian child for ICWA
purposes. If any information is
provided that suggests a child is or
may be an Indian child, even if it
cannot be proven, then further inquiry
is required.
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Further Inquiry

1.) If reason to believe the child is an Indian
child everyone "shall make further

inquiry" ...as soon as practicable"

2.) Multiple steps for "further inquiry"
including: Interviewing parents, Indian
Custodians, extended family, tribe.

3.) Once there is Reason to Know child is an
Indian Child, County must prove Due
Diligence to verify child's status.

4.) The Court can find after due diligence that
child is NOT an Indian Child, not at discretion
of County.

4.) Child is treated as an Indian Child until
confirmation that not an Indian Child.
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PLUS AWHOLE LOT MORE
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NOTICE

If inquiry results in reason to know the
child is an Indian Child, tribes must be
given formal notice.

The contents of Formal Notice and the
form of that notice are very specific.

WA&I 224.3. Task Force Report p.30

*What if Tribe gets notice, replies
affirmatively regarding Tribal Child and
does nothing more? Does ICWA apply?

Does reason
to believe
"informal”

inquiry affect
Notice?
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"Hi, I am a social
worker from X
County, we have
reason to believe
this baby may be a

Tribal Member,
s0?2?"

Do I as a tribal rep waive tribal
rights if I answer?
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Abbreviated Step by Step - WIC 224.2

FACTUAL:
1.) How do we "know or have reason to know"? There is a list to guide.

2.) Even if don't "know or have reason to know" but have lesser "reason to
believe" this triggers further inquiry.

3.) If in further inquiry b/c of reason to believe, must do three types of Due
Diligence: Interview, govt contacts and informal reach out to Tribe.




How do we apply
the legal standards
to Best Practice

Social Work?

Informal
Notice
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Are Hotline inquires documented
In screener narratives? Are
successful & attempted contacts w/
tribes documented in case records
with as much detail as possible?

Advocacy Tip: Tribal Contact Info
Sheet. Desk guides for Hotline and
ER workers. Asking the right ?'s
with context

What are the potential harms when
Inquiry is inadequately madeg
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Notice
Notice to tribes must contain enoud
identifying info to be meaningful.
Accurate and complete notice enables
tribes to determine membership
eligibility - only tribes can make this
determination

Advocacy Tip: Is the info presented in
Notice meaningful identifying info?
Solicit feedback - Tribes can provide
input on what's adequate noticing
info & what counties should be

asking/including.
What are the potential harms when noticall
inadequately made?

28.



Informal Notice

“Contact with a tribe shall, at a minimum,
include telephone, facsimile, or
electronic mail contact to each tribe's
designated agent for receipt of notices
under the federal Indian Child Welfare
Act of 1978 (25 U.S.C. Sec. 1901 et seq.).

Contact with a tribe shall include sharing
information identified by the tribe as
necessary for the tribe to make a
membership or eligibility determination,
as well as information on the current
status of the child and the case.”

WIC § 224.2(e)(2)(C)

Informal
Notice In
Practice
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Informal Notice &
Permanency

Legal requirements aside, why should we be extra
motivated to make the informal notice call to
engage the Tribe immediately?

- Active efforts to prevent the breakup of the
family: opportunities to collaborate with TANF,
Tribal Health, education, county services,
informal safety network to prevent removal -
What supports and resources can you pull in?

- Sort out any jurisdiction issues/conflicts - tribal
court?

- Prepare for possible removal and placement -
family finding - who are this child’s people??
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What did
we learn?

3053 FREEPORT BLVD., SUITE 154
SACRAMENTO, CA 95818
CONTACT@CALTRIBALFAMILIES.ORG

(916) 583-8289

Lots to f

HTTPS://WWW.FACEBOOK.COM/CALTRIBALFAMILIES/
remember
I

.
@CALTRIBALFAMILIESCOALITION

v

@CALTRIBALFAM
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Let's revisit the
True False Questions

1.) ICWA can only ever apply if a child is currently an
enrolled member of a Federally Recognized Tribe.

2.) If the tribe chooses to not intervene, ICWA does not
apply to that case.

3.) If a Tribe is contacted by phone and the respondent
states on the phone the child is not a member of the

Tribe, adequate legal Notice has been given.

4.) Notice to the Tribe must be given at detention if

possible, but is not required earlier.

5.) Reason to Know vs. Reason to Believe are legally the
same & do not require any differences in process.




That's a whole lot of
information....

There are so many excellent resources for you out there
that help navigate the Minimum Federal Standards. You
do not have to memorize them! For example, the
Judicial Council of California has a 4 page summary.
Always be sure the resources are up to date!

Also, ACL 20-38 gives direct guidance to counties on
Inquiry, Notice & Active Efforts
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