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ICWA: Law, Practice
and Permanence

' 1.Placement and Active Efforts: The Legal

Standards in the first 90 Days

‘ 2. Social Work Practice lens on the Legal

Standards

3. Advancing permanence conceptually & in
practice
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The Cornerstone
Concept in a Tribal
Worldview

Cornerstone;
Placement-Conference-Services-Visits

Cornerstone in a Tribal Construct might
add Culture and other elements to reflect
a uniquely Tribal worldview.
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Permanency

“Permanency is not a philosophical
process, a plan, or a foster care
placement, nor is it...a relationship
that lasts only until the child turns
age 18. Permanence should bring
physical, legal and emotional
safety and security within the
context of a family relationship and
allow multiple relationships with a
variety of caring adults.” --Gerald P.
Mallon, D.S.W., at The Hunter
College of Social Work, New York.




Strengths and
connections that go
beyond a case:

Tribal Citizenship & Tribal
Identity

Cultural Knowledge

Tribal Community
gnnectedness
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To understand where
we are we going, we
have to look at where
we have been...

1978 - Passage of ICWA

- 1979 BIA Guidelines promulgated

+ 1989 Holyfield case decision from SCOTUS

- 2006 SB 678 signed into law in CA, creating Cal-ICWA
- 2010 CA Tribal Customary Adoption bill signed

- 2013 In Re Baby Girl decision from SCOTUS

- Two weeks ago- Petitions for Cert filed in Brackeen

13.









In the late 70's Congress heard:
Removal rate of approximately 25-35% for

Indian children and the devastating , N B
outcomes for removed children - human AN J!M!E?ﬂﬂrc AN
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True of False??

1.) ICWA has placement preferences that always
must be followed regardless of if the tribe
intervenes.

2.) There is a required list for all Indian Parents
of what services they must be provided to meet
the ICWA Active Efforts requirements.

3.) ATribe can determine a different order of the
placement preferences for a tribal child.

4.) A non-native biological parent of an Indian
hild = Reasonable Efforts not Active Efforts.
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Resources

The Minimum
Federal Standards
and California State
Standards

The Congress trying to solve
the problems they heard in
1978

Placement
Preferences

California
Does ICWA
Better?
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Active Efforts Affirmative,

Active
Thorough
Timely

The amount of effort a social worker must devote A
| ndal

to providing services to an Indian parent or Parents & ICs

Indian Custodian in order to prevent removal of a;;j;fggﬂwgr

an Indian child from parental care and to assist a resources
rehabilitation so a child may safely be returned.

25 CFR 23.2 - Active Efforts must help parent
overcoming barriers and must consider social and
alternative ways to address needs where best cllicral

Prevailing

conditions

services don't exist/aren't available.

In partnership
w/ Tribe,
parent,
extended fam
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There are 11
examples of Active
Efforts given right

in CA law. So

everyone has a
starting point for

the road map.

23.



Active Efforts Affirmative,

Active
Thorough
Timely

The amount of effort a social worker must devote A
| ndal

to providing services to an Indian parent or Parents & ICs

Indian Custodian in order to prevent removal of a;;j;fggﬂwgr

an Indian child from parental care and to assist a resources
rehabilitation so a child may safely be returned.

25 CFR 23.2 - Active Efforts must help parent
overcoming barriers and must consider social and
alternative ways to address needs where best cllicral

Prevailing

conditions

services don't exist/aren't available.

In partnership
w/ Tribe,
parent,
extended fam

24.



Resources

The Minimum
Federal Standards
and California State
Standards

The Congress trying to solve
the problems they heard in
1978

Placement
Preferences

California
Does ICWA
Better?

25.



Placement Preferences

Indian children, if they must be removed from
home of origin, should be:

"in a placement that reflects the unique values
of the child's tribal culture and is best able to

' assist the child in establishing, developing and
maintaining a political, cultural and social
relationship with the tribe and tribal
Finding community" (WIC 224(a))

and

deviatin
g Task Force Report p. 72

The Order
of PP

A bit
farther...
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The Order...

A’) For less than adoption (FC, G'ship)
1. Member of Extended Family
2. Foster home licensed, approved OR specified by the
Tribe.
3. An Indian Foster Home licensed by a non-Indian
authority
4. Institution approved or operated by Indian org that
has program suitable to the child's needs.

B.) For Adoption
1. Member of Extended Family
2. Other members of the Child's Tribe
3. Another Indian family

For both types the Tribe can
establish a different order by Resolution, whic
must be followed as long as
least restrictive setting.

HTypeS n of
home
placements
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"licensed, approved OR
specified by the Tribe."

The designation may affect home
study process (go through the
Resource Family Approval process
or not) and how the placement is
funded. Regardless, placement is
a collaborative process with the

Tribe
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Placement Preferences-
some details

Counties must make Active Efforts to
find placements that fall in the
Placement Preferences, consult with
tribes and use available tribal
services.

Counties may deviate from the PP if
they prove Good Cause to deviate.

N

What is
Good
Cause?

31.
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A bit farther into
the weeds....

1.) A Tribally Specified Home is different
than a Tribally Approved Home.

2.) The type of long term "permanent”

out of home placement options available
to Indian Children are different, e.q:
Tribal Customary Adoption under CA law
is only available in an ICWA case.
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25 USC Section
1921

"In any case where State or Federal
law.....provides a higher standard of
protection to the rights of the parent or
Indian custodian of an Indian child than
the rights provided under this subchapter,
the State or Federal court shall apply the
State or Federal standard"

< A
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Bureau of Indian
Affairs 2017 Rule

h //www. bi v/sites/bi v/files/

bia/ois/ndf/idc2-056331 pdf

https://www.indianaffairs.gov/sites/bia.gov/
files/assets/bia/ois/ois/pdf/idc2-041405.pdf
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Active
 Efforts

How do we apply S
the legal standards

to Best Practice " Placement |
Social Work?

A

Family
 Finding
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A A *

Active Efforts

Referring the family to services with
the burden on the family to engage vs.
actively engaging the family in
services. Types of services provided
and length of service provision
depends on the facts of the case.

Advocacy Tip: Active Efforts goes
beyond services and also includes
actively engaging the family's natural
supports throughout the life of the

 AA
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\4

Placement Preferences i

one of the 4

: ey Cornerstones
States/Counties have a responsibility

to recruit Indian homes and should
be actively involved w/tribes in these
recruitment efforts.

Advocacy Tip: Recruitment should
have an ongoing and active
presence in tribal communities.
Examples - regular agenda item on
any collaboration task forces,

working groups, etc. Fingerprinting/ ‘

info events.

\ 4
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Best Interests....

Honoring ICWA placement
preferences is one of the most
fundamental ways to uphold the
spirit of the Act and build/maintain
an Indian child’'s connection to
family, community and culture.

Complying with ICWA is an act of ‘fv
redemption.

Respecting and supporting tribal
sovereignty is social justice work.

A
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Family Finding Active
Efforts
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Thank you!

)
f

3053 FREEPORT BLVD., SUITE 154
SACRAMENTO, CA 95818

CONTACT@CALTRIBALFAMILIES.ORG

(916) 583-8289

f

HTTPS://WWW.FACEBOOK.COM/CALTRIBALFAMILIES/

@CALTRIBALFAMILIESCOALITION

@CALTRIBALFAM
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That's a whole lot of
information....

There are many excellent resources out there that help
navigate the Minimum Federal Standards and California
State law. You do not have to memorize! For example,
the Judicial Council of California has a 4 page summary.
Caution: Always be sure the resources are up to date!

ACL 19-71: Tribally Approved Homes
ACL 18-42: Family Finding and Engagement

Resource Family Approval Written Directives 7.0: https://

advokids.org/resource-family-approval-rfa-program/v7-
rfa-wd_1-13=21-final/
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Let's test
ourselves...

1.) ICWA has placement preferences that must be
followed regardless of if the tribe intervenes. TRUE

2.) There is a required list for all Indian Parents of what
services they must be provided to meet the ICWA Active
Efforts requirements. FALSE

3.) A Tribe can designate a different order of placement
preferences for a tribal child. TRUE

4.) A non-native biological parent of an Indian child
gets Reasonable Services not Active Efforts. FALSE

Reflection: What does being an ICWA champion and
ally mean to you??

o54.
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