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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

----00000----

E.T., K.R., C.B., and G.S., by
their next friend, Frank
Dougherty, on their behalf and
on behalf of all those similarly
situated,
2:09-cv-01950 FCD DAD
Plaintiffs,

V. AMENDED MEMORANDUM AND ORDER

RONALD M. GEORGE, Chair of the
Judicial Council of California,
in his official capacity;
WILLIAM C. VICKREY,
Administrative Director of the
Administrative Office of the
Courts of the Judicial Council,
in his official capacity; and
JAMES M. MIZE, Presiding Judge
of the Superior Court of the
County of Sacramento, in his
official capacity,

Defendants. ,

----00000----
This matter is before the court on defendants Ronald M.
George, William C. Vickrey, and James M. Mize’s (collectively

“defendants™) motion to abstain and to dismiss the complaint.
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Plaintiffs E.T., K.R., C.B., and G.S., by their next friend,
Frank Dougherty, (collectively “plaintiffs™) oppose the motions.
On November 6, 2009, the court heard oral argument on defendants’
arguments relating to justiciability. For the reasons set forth
below, defendants” motion to dismiss is GRANTED.
BACKGROUND

This case arises out of plaintiffs” allegations that the
caseloads iIn dependency courts in Sacramento County are so
excessive that they violate federal and state constitutional and
statutory provisions. Specifically, plaintiffs contend that the
overburdened dependency court system frustrates both the ability
of the courts to adjudicate and provide children with a
meaningful opportunity to be heard and the effective, adequate,
and competent assistance of counsel. (Compl., filed July 16,
2009.)
A. Dependency Court Proceedings

Dependency proceedings are conducted to protect the safety
and well-being of an abused or neglected child whose parents or
guardians cannot or will not do so or who themselves pose a
threat to the child. (Compl. T 28.) They commence with an
initial hearing, which 1s held to determine whether a child falls
within one of ten jurisdictional bases of the juvenile court.
Cal. Welf. & Inst. Code 8§ 300, 305, 306, 311, 325 & 332.
Dependency courts ultimately conduct an evidentiary hearing
regarding the proper disposition of the child. I1d. 88 319, 352,
355 & 358. In most cases, at the disposition hearing, dependency
courts “determine what services the child and the family need to

be reunited and free of court supervision.” Bridget A. v.

2
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Superior Court, 148 Cal. App. 4th 285, 302-03 (2d Dist. 2007).

However, the courts have a variety of options, from reuniting the
family and child to removing the child from parental custody and

placing the child in foster care. See generally id. (outlining

court options at disposition hearings). After a child is placed

under court supervision, subsequent court proceedings and reviews
are required every six months. 1d.; see Cal. Welf. & Inst. Code

88 364, 366.21, 366.22.

California Welfare & Institutions Code 8 317 requires that
counsel be appointed for children in almost all dependency cases.
(Compl. 9 34.) Specifically, 8§ 317(c) provides that “[i]T a
child 1s not represented by counsel, the court shall appoint
counsel for the child unless the court finds that the child would
not benefit from the appointment of counsel.” This finding must
be made on the record. 1d. Pursuant to a Standing Order of the
Superior Court of the County of Sacramento, third party, court-
appointed attorneys are automatically appointed to represent each
child who 1s the subject of dependency proceedings in the county;
these attorneys are also appointed as the child’s guardian ad
litem. (Compl. ¥ 50.)

B. Functions and Funding within the Dependency Court System

The Judicial Council of California is the body responsible
for overseeing the statewide administration of justice in the
California courts. (Compl. ¥ 9.) As Chair of the Judicial
Council, the Honorable Ronald M. George,! defendant, is

responsible for the allocation of the judicial branch budget,

1 The Honorable Ronald M. George is the Chief Justice of
the California Supreme Court.

3
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including the allocation of relevant funds for courts and court-
appointed child representation in dependency court proceedings.
(1d.) The Administrative Office of the Courts (the “A0C”) 1is the
staff agency of the judicial council and i1s responsible for
California’s Dependency Representation, Administration, Funding,
and Training (“DRAFT”) program. (Compl. 9 10.) DRAFT was
established in July 2004 by the Judicial Council of California to
centralize the administration of court-appointed counsel services
within the AOC. (Compl. T 55.) As Administrative Director,
defendant William C. Vickrey is responsible for the
administration of the AOC. (Compl. ¥ 10.) Finally, the
Presiding Judge of the Superior Court, the Honorable James M.
Mize, defendant, i1s responsible for allocating resources within
the Sacramento County Superior Court In a manner that promotes
the implementation of state and local budget priorities and that
ensures equal access to justice and the ability of the court to
carry out i1ts functions effectively. (Compl. § 11.) The
Presiding Judge also has the authority to assign judges to
departments, such as Sacramento County Superior Court’s
dependency courts. (1d.)

The Superior Court of Sacramento previously paid for the
court-appointed attorneys” services pursuant to a Memorandum of
Understanding. (Compl. ¥ 55.) 1In 2008, however, the Superior
Court of Sacramento agreed to participate in the DRAFT program.
When Sacramento County joined the DRAFT program, the AOC became
responsible for paying for the court-appointed attorneys’

services. (1d.)
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Plaintiffs allege that the staff attorneys for the non-
profit agency, who serve as court appointed counsel for the
approximately 5,100 children subject to dependency proceedings iIn
the County of Sacramento, carry as many as 395 cases at a time.
(Compl. 9 51.) Plaintiffs assert this is more than double the
188 caseload standard established by the Judicial Council and
nearly four times the number promulgated by the National
Association of Counsel for Children. As a consequence,
plaintiffs allege that the appointed lawyers are unable to
adequately perform even the minimum tasks required under the law
and 1In accordance with the American Bar Association’s (““ABA™)
standards. Specifically, these lawyers rarely meet with their
child clients iIn their foster care placements, rely on brief
telephone contact or courtroom exchanges to communicate, cannot
conduct complete case investigations or child-specific legal
analysis, virtually never fTile extraordinary writs or pursue
appeals, and rely on overworked county social workers without
conducting an informed review of Child Protective Services’
(““CPS”) placement decisions. (1d.) Further, plaintiffs allege
that the high caseload and inadequate salaries of these lawyers
lead to high attorney turnover, which exacerbates the problems
associated with adequate representation. (Compl. § 52.)
Plaintiffs contend that the court-appointed attorneys” unlawful
caseloads are due to i1nadequate funding and assert that it the
AOC had followed its own guidelines for DRAFT in funding the
court-appointed attorneys, counsel could have met the recommended

Judicial Council caseload standards. (Compl. q 56.)
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Plaintiffs allege that the County of Sacramento has only
five judicial referees, who preside over dependency proceedings,
responsible for approximately 5,100 active dependency cases.
(Compl. 1 29.) Plaintiffs allege that this affords referees
roughly two minutes of courtroom time per case. (1d.)

Therefore, plaintiffs contend that a foster child appearing iIn a
Sacramento County dependency court with ineffective counsel
cannot reasonably expect the judicial referee to serve as a
“pbackstop” and look out for his or her best interests. (ld.)

C. Named Plaintiffs

Plaintiff E.T. i1s a fourteen-year-old girl who is in her
third foster care placement in less than one year. She is a
special education student who has been diagnosed with depression.
She was assigned a court-appointed attorney in October 2008 and
has had two attorneys since then. (Compl. T 59.) Although E.T.
has had fourteen court hearings, her attorneys have met with her
briefly only three times and have visited her at only one
placement. (Compl. 19 60-61.) They have been unable to
stabilize her foster care placements. (Compl.  61.) Further,
they have been unable to investigate her mental health issues to
notify the dependency court of any problems. (Compl.  62.)

Plaintiff K.R. i1s a thirteen-year-old girl who is in her
fitth foster care placement. She suffers from severe behavioral
problems, including oppositional defiance disorder. She was
assigned a court-appointed attorney in early 1996. When her case
was reopened in September 2005, she was again assigned a court-
appointed legal representative. K.R. has had six attorneys since

then. (Compl. ¥ 63.) However, although her case has had

6
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seventeen court hearings since September 2005, K.R.’s attorneys
have not visited any of her foster care placements or had any
contact with school personnel. (Compl.  64.) K.R. has been
interviewed only once outside of court, by a social worker, and
virtually nothing has been done to iInvestigate K.R.’s iInterests
beyond the scope of the dependency court proceedings. K.R.’s
attorneys have been unable to file pleadings, motions, responses,
or objections as necessary to protect her interests. Further,
they have been unable to stabilize her foster care placements,
determine whether she requires public services, or secure a
proper educational placement. (Compl. ¥ 65.)

Plaintiff C.B. iIs a seventeen-year-old, developmentally
disabled girl, who is In her tenth foster care placement. She
was assigned a court-appointed attorney on February 17, 1999, and
she has had ten attorneys over the last ten years. (Compl.
67.) Her attorneys have not visited her in at least seven of her
ten placements. She has had five court and administrative
hearings, but her lawyers did not meet with her before the
majority of those hearings. (Compl. q 68.) C.B.’s attorneys
have been unable to file pleadings, motions, responses or
objections as necessary to protect her interests. They have done
little to investigate C.B.”s needs and emotional health beyond
the scope of the juvenile proceedings or to ensure that she is iIn
a stable foster care placement. (Compl. ¥ 68.) Further, they
have failed to ensure compliance with an agreement that C.B. be
able to see her sibling, who has been adopted, or to make any
effort to meet up with her other adult sibling. (Compl. § 69.)

They have also been unable to iInvestigate her educational

v
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interests to assess whether her interests need to be protected by
the institution or other administrative or judicial proceedings.
(Compl. 9 70.) C.B. will “age out” of the foster case system
when she turns 18; her attorneys have not had time to assess
whether her psychological or developmental issues require that
she be allowed to remain in the system until she i1s 21. (Compl.
T 71.)

G.S. 1s an eighteen-year-old, emotionally disturbed boy in
his tenth foster case placement. He has had eleven attorneys
since he Tirst entered the dependency system on May 3, 2001.
(Compl. § 72.) G.S. has had 28 court and administrative
hearings, but his lawyers did not meet him before the majority of
those hearings, including the original detention hearing.

(Compl. § 73.) G.S.’s attorneys have been unable to file
pleadings, motions, responses or objections as necessary to
protect his iInterests. They have done little to investigate
G.S.’s needs and emotional health beyond the scope of the
juvenile proceedings or to ensure that he is in a stable foster
placement, including failing to visit him in nine of his ten
placements. (Compl. 1 74.) They have also failed to ensure
compliance with court orders, including one that allows him to
visit his siblings. (Compl. T 75.) Further, his attorneys have
not had time to assess whether his psychological issues require
that he be allowed to remain iIn the system until he Is 21 or make
efforts relating to his potential imminent transition to life
outside the foster care system. (Compl. § 76.)

////7/

////7/
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D. The Litigation

On July 16, 2009, plaintiffs filed suit in this case, by
their next friend Frank Dougherty, on behalf of themselves and
all others similarly situated, specifically,

All children currently and hereafter represented by

court-appointed counsel in juvenile dependency

proceedings In the Sacramento County Superior Court.
(Compl. 1 12.) They assert federal claims under 42 U.S.C. § 1983
arising out of alleged (1) procedural due process violations from
excessive attorney caseloads; (2) substantive due process
violations from excessive attorney caseloads; (3) procedural due
process violations from excessive judicial caseloads; (4)
deprivation of rights under the Federal Child Welfare Act
(““FCWA”); and (5) deprivation of rights under the Child Abuse
Prevention and Treatment and Adoption Reform Act (““CAPTA™).
Plaintiffs also assert state law claims arising out of alleged
(1) violation of the inalienable right to pursue and obtain
safety set forth in Article I, 8 1 of the California Constitution
for failure to provide fair and adequate tribunals and effective
legal counsel; (2) violation of due process as guaranteed iIn
Article 1, 8 7 of the California Constitution for failure to
provide adequate and effective legal representation in dependency
proceedings; (3) violation of Welfare and Institutions Code §
317(c); and (4) violation of Welfare and Institutions Code §
317.5(b).

Through this action, plaintiffs seek a declaratory judgment
that defendants have violated, continue to violate, and/or will
violate plaintiffs” rights as guaranteed by the above

constitutions and statutes. Plaintiffs also seek Injunctive

9
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relief, restraining future violations of these rights, and an
order “mandating that [d]efendants provide the additional
resources required to comply with the Judicial Council of
California and the National Association of Counsel for Children’s
recommended caseloads for each court-appointed attorney.”
(Prayer for Relief.)
STANDARD

Under Federal Rule of Civil Procedure 8(a), a pleading must
contain “a short and plain statement of the claim showing that
the pleader is entitled to relief.” See Ashcroft v. Igbal, 129
S. Ct. 1937, 1949 (2009). Under notice pleading in federal

court, the complaint must *“give the defendant fair notice of what

the claim is and the grounds upon which i1t rests.” Bell Atlantic
v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations

omitted). “This simplified notice pleading standard relies on
liberal discovery rules and summary judgment motions to define
disputed facts and issues and to dispose of unmeritorious

claims.” Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512 (2002).

On a motion to dismiss, the factual allegations of the

complaint must be accepted as true. Cruz v. Beto, 405 U.S. 319,

322 (1972). The court is bound to give plaintiff the benefit of
every reasonable inference to be drawn from the “well-pleaded”
allegations of the complaint. Retail Clerks Int’l Ass’n v.

Schermerhorn, 373 U.S. 746, 753 n.6 (1963). A plaintiff need not

allege ““specific facts’ beyond those necessary to state his
claim and the grounds showing entitlement to relief.” Twombly,
550 U.S. at 570. *“A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw

10
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the reasonable iInference that the defendant is liable for the
misconduct alleged.” 1gbal, 129 S. Ct. at 1949.

Nevertheless, the court “need not assume the truth of legal
conclusions cast in the form of factual allegations.” United

States ex rel. Chunie v. Ringrose, 788 F.2d 638, 643 n.2 (9th

Cir. 1986). While Rule 8(a) does not require detailed factual
allegations, “it demands more than an unadorned, the defendant-
unlawful ly-harmed-me accusation.” 1gbal, 129 S. Ct. at 1949. A
pleading is insufficient 1T it offers mere “labels and
conclusions” or “a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555; Igbal, 129 S. Ct. at
1950 (“Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”).
Moreover, It iIs inappropriate to assume that the plaintiff “can
prove facts which it has not alleged or that the defendants have
violated the . . . laws in ways that have not been alleged.”
Associated Gen. Contractors of Cal., Inc. v. Cal. State Council

of Carpenters, 459 U.S. 519, 526 (1983).

Ultimately, the court may not dismiss a complaint in which
the plaintiff has alleged “enough facts to state a claim to
relief that is plausible on its face.” 1Igbal, 129 S. Ct. at 1949
(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 570

(2007)). Only where a plaintiff has failed to “nudge [his or
her] claims across the line from conceivable to plausible,” is
the complaint properly dismissed. 1d. at 1952. While the
plausibility requirement is not akin to a probability
requirement, i1t demands more than “a sheer possibility that a

defendant has acted unlawfully.” 1d. at 1949. This plausibility

11
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inquiry iIs “a context-specific task that requires the reviewing
court to draw on i1ts judicial experience and common sense.” 1d.
at 1950.

In ruling upon a motion to dismiss, the court may consider
only the complaint, any exhibits thereto, and matters which may
be judicially noticed pursuant to Federal Rule of Evidence 201.

See Mir v. Little Co. Of Mary Hospital, 844 F.2d 646, 649 (9th

Cir. 1988); Isuzu Motors Ltd. v. Consumers Union of United
States, Inc., 12 F. Supp. 2d 1035, 1042 (C.D. Cal. 1998).
ANALYSIS

Plaintiffs” claims describe critical dependency court system
failures, which adversely affect the lives of thousands of
children. The complaint depicts a court system in which the
voices of these children are not heard and their stories are not
told while important decisions affecting their health and welfare
are being made.

While acknowledging the gravity of these issues, defendants
assert that such claims are nonjusticiable. Specifically,
defendants assert that “the complaint impermissibly attempts to
embroil this court In administration and funding of the
dependency courts in the Superior Court of Sacramento County.”
(Defs.” Mot. to Dismiss, filed Sept. 18, 2009, at 15.)

Defendants contend that plaintiffs® claims implicate duties
involving state judicial processes that cannot be properly
determined by a federal court and plaintiffs seek remedies that
cannot be molded without violating established principles of

equity, comity, and federalism.

12
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“The judicial power of the United States defined by

Art[icle] 111 1s not an unconditioned authority to determine the
constitutionality of legislative or executive acts.” Valley

Forge Christian Coll. v. Americans United For Separation of

Church and State, Inc., 454 U.S. 464, 471 (1982). Rather,

Article 111 limits “the federal judicial power “to those disputes
which confine federal courts to a role consistent with a system
of separated powers and which are traditionally thought to be
capable of resolution through the judicial process.”” 1d. at 472
(quoting Flast v. Cohen, 392 U.S. 83, 97 (1968)); Steel Co. v.
Citizens For A Better Env’t, 523 U.S. 83, 102 (1998).

Cases are thus nonjusticiable when the subject matter of the
litigation i1s inappropriate for federal judicial consideration.

Baker v. Carr, 369 U.S. 186, 198 (1962). In determining whether

a case Is justiciable, “consideration of the cause is not wholly
and immediately foreclosed; rather, the [c]ourt’s Inquiry
necessarily proceeds to the point of deciding whether the duty
asserted can be judicially identified and i1ts breach judicially
determined, and whether protection for the right asserted can be
judicially molded.” 1d. “It is the role of the courts to
provide relief to claimants, in individual or class actions, who
have suffered, or will imminently suffer, actual harm; It Is not
the role of courts, but that of the political branches, to shape
the institutions of government In such fashion as to comply with

the laws and the Constitution. Lewis v. Casey, 518 U.S. 343, 349

(1996). These basic concerns are heightened when a lawsuit
challenges core activities of state responsibility. Rizzo v.

Goode, 423 U.S. 362, 378-79 (1976).

13

ER 13




© 00 N O o A W N P

N N N NN NNNNDNRRRR R R B R R R
© N o 0N W NP O © 0 N O 00 M W N R O

Case 2:09-cv-01950-FCD-DAD Document 41  Filed 01/11/2010 Page 14 of 51

“Since the beginning of this country’s history Congress has,
subject to few exceptions, manifested a desire to permit state
courts to try state cases free from interference by federal

courts.” Younger v. Harris, 401 U.S. 37, 43 (1971). This desire

is premised upon the fundamental and vital role of comity iIn the
formation of this country’s government and “perhaps for lack of a
better and clearer way to describe it, is referred to by many as
“Our Federalism.”” 1Id. at 44. Our Federalism demonstrates “a
proper respect for state functions, a recognition of the fact
that the entire country is made up of a Union of separate state
governments, and a continuance of the belief that the National
Government will fare best iIf the States and their iInstitutions
are left free to perform their separate functions In separate
ways.” 1d. 1t represents “a system in which there is
sensitivity to the legitimate interests of both State and
National Governments, and in which the National Government,
anxious though 1t may be to vindicate and protect federal rights
and federal interests, always endeavors to do so iIn ways that
will not unduly interfere with the legitimate activities of the
States.” 1d.

It is within the context of this foundational concept of
comity, which strikes at the heart of the country’s governing
principles, that the court must view plaintiffs” serious claims.
The court is cognizant of the potential hardships inflicted upon
one of society’s most vulnerable populations i1f plaintiff’s
claims are true. The court is equally cognizant of the profound
consequential principles of federalism implicated by this case.

Accordingly, 1t is with careful attention to these two

14
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significant but conflicting interests that the court undertakes
its analysis of justiciability pursuant to its equitable

discretion and under the principles set forth by Younger v.

Harris and its progeny.?2

1. Equitable Abstention®
Principles of equity, comity, and federalism preclude
equitable iIntervention when a federal court is asked to enjoin a

state court proceeding. 0O’Shea v. Littleton, 414 U.S. 488, 499-

500 (1974). The doctrine of equity jurisprudence provides that a
“court of equity should not act . . . when the moving party has
an adequate remedy at law and will not suffer irreparable injury

iT denied equitable relief.” 1d. at 499.

2 Defendants also contend that plaintiffs lack standing
to bring their claims. Defendants” arguments relating to
abstention and standing relate to whether plaintiffs” claims are
progerly before the court and within the confines of the judicial
authority conferred by Article 111. Indeed, assuming that
plaintiffs have sufficiently alleged injury in fact and
causation, the court’s conclusions relating to its ability to
redress such injury, as set forth infra, “obviously shade into
those determining whether the complaint” sufficiently presents a
real case or controversy for purposes of standing. 0O’Shea V.

Littleton, 414 U.S. 488, 499 (1974).

3 While a majority of decisions have applied equitable
abstention in the context of cases involving injunctions in
criminal cases, the Court has noted that the doctrine ‘“has not
been limited to that situation or indeed to a criminal proceeding
itself.” Rizzo v. Goode, 423 U.S. 362, 380 (1976). Rather, the
same principles apply to civil proceedings and to cases where
injunctive relief 1Is sought against those in charge of an
executive branch of an agency of state or local governments. 1d.

The court also notes that while there is significant cross-
over between the fundamental principles and factors considered iIn
the doctrines of equitable abstention and Younger abstention, the
Supreme Court and Circuit decisions addressing equitable
abstention reflect differences that justify separate treatment of
these two doctrines.

15

ER 15




© 00 N O o A W N P

N N N NN NNNNDNRRRR R R B R R R
© N o 0N W NP O © 0 N O 00 M W N R O

Case 2:09-cv-01950-FCD-DAD  Document 41  Filed 01/11/2010 Page 16 of 51

The purpose of the doctrine of equitable abstention iIs to
sustain “the special delicacy of the adjustment to be preserved
between federal equitable power and State administration of its

own law.” 0’Shea v. Littleton, 414 U.S. 488, 500 (1974)

(quotation omitted). |ITf the equitable relief requested requires
intrusive follow-up Into state court proceedings, it constitutes
“a form of the monitoring of the operation of state court
functions that is antipathetic to established principles of
comity.” 1d. Indeed, the Supreme Court has recently noted that
“institutional reform injunctions often raise sensitive federal

concerns.” Horne v. Flores, 129 S. Ct. 2579, 2593 (2009)

(holding that Court of Appeals should have iInquired iInto whether
changed conditions satisfied statutory violations that the
continuing structural reform injunction was directed to address).
These “[f]ederalism concerns are heightened when . . . a federal
court decree has the effect of dictating state or local budget
priorities. States and local governments have limited funds.
When a federal court orders that money be appropriated for one
program, the effect is often to take funds away from other
important programs.” Horne, 129 S. Ct. at 2593-94.

“When the relief sought would require restructuring of state
governmental institutions, federal courts will intervene only
upon finding a clear constitutional violation, and even then only
to the extent necessary to remedy that violation.” Los Angeles

County Bar Ass’n v. Eu, 979 F.2d 697, 703 (9th Cir. 1992). Both

the First and Fifth Circuits have adjudicated cases relating to
overburdened court systems and the substantial delays occasioned

by these serious resource allocation problems, and both Circuits
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have held that the doctrine of equitable abstention barred

consideration of the merits of such claims. In Ad Hoc Committee

on Judicial Administration v. Massachusetts, the plaintiffs

brought suit against the state, the state legislature, and the
governor of Massachusetts to compel the furnishing of additional
court facilities. 488 F.2d 1241 (1st Cir. 1973). The First
Circuit noted that the Supreme Court has never found per se
unconstitutional delay in a civil case; rather, “whether delay is
a violation of due process depends on the individual case.” Id.
at 1244. Therefore, the First Circuit held the case was not
justiciable because, iIn order to define the constitutional duty,
the court would have to reduce due process into formulae and
timetables establishing the maximum permissible delay, which
would replace a context specific Inquiry into the effect of the
delay on the parties, their diligence, the nature of the case,
and the iInterests at stake. 1d. Similarly, to determine whether
that duty was violated, the court would have to extrapolate from
statistics, as opposed to considering factors such as discovery,
negotiation, investigation, strategy, counsel’s engagement on

other matters, and even procrastination. 1d. at 1245.

Further, the Ad Hoc Committee court recognized that the
relief sought would be unmanageable and outside the scope of the
federal judiciary. Specifically, the First Circuit noted

a federal judge faced with the awesome task of ordering
measures to cut down the waiting period iIn a state’s
judiciary could hardly consider merely the augmentation
of resources. He would also have to i1nquire Into the
administration of the system, its utilization of
personnel, the advisability of requiring adoption of
techniques such as pre-trial conferences, different
calendar arrangements, split trials, and the like, and
countless other administrative matters about which
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books have been written and courses taught, and as to

the relative value of which there remains much dispute.
Id. In essence, the relief requested by the plaintiff would
require the court to sit as a receiver over the state court
system. 1d. at 1246 (noting that “[w]hile the state judiciary
might appreciate additional resources, it would scarcely welcome
the intermeddling with i1ts administration which might follow.”).
Moreover, the court recognized that financing and organization of
the federal and state judiciary have been historically “left to
the people, through their legislature.” 1d. While, in certain
circumstances, courts have ordered a state to furnish certain
levels of medical or psychiatric care to those under the states’
control, in such cases, the alternative, either explicitly or
implicitly, was the closure of noncompliant institutions. 1d. at
1246. Any such implied threat to close down a state court system
“would amount to little more than a quixotic and unwarranted
intrusion into an entire branch of government.” 1d.
Accordingly, the court concluded “it would be both unprecedented
and unseemly for a federal judge to attempt a reordering of state
priorities” as required by the plaintiff’s requested injunctive
relief. 1d. at 1245-46. While “[t]he dictates of a federal
court might seem to promise easy relief, . . . they would more
likely frustrate and delay meaningful reform which, In a system
so complex, cannot be dictated from outside but must develop
democratically from within the state.” 1d. at 1246.

Similarly, in Gardner v. Luckey, the Fifth Circuit held that

the claims brought by plaintiff “contemplate[d] exactly the sort

of intrusive and unworkable supervision of state judicial
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processes condemned [by the Supreme Court].” 500 F.2d 712, 715
(5th Cir. 1974). The plaintiffs filed a class action against
Florida Public Defender Offices, alleging ineffective assistance
of counsel arising out of i1Inadequate funding and excessive
caseloads. 1d. at 713. The plaintiffs asked the court to
declare the Offices’ caseloads excessive, to specify how
excessive they were, and to enjoin acceptance of overload cases.
Id. at 713. The court held that equitable abstention barred suit
because the relief requested would require an ongoing audit of
state criminal proceedings. 1d. at 715. Further, the court
noted that plaintiffs could file habeas actions to challenge
their custody. 1d.

The Ninth Circuit, however, has held that equitable
abstention did not bar federal jurisdiction in a case for
declaratory relief arising out of delays iIn the Los Angeles

County Superior Court. Los Angeles County Bar Ass’n, 979 F.2d at

703-04. In Los Angeles County Bar Ass’n, the plaintiff alleged
constitutional violations of its rights to access the courts and
equal protection arising out a statute that prescribed the number
of judges on the court. The Ninth Circuit distinguished the

First Circuit’s decision in Ad Hoc Committee and held that

equitable abstention did not apply to bar federal court
jurisdiction. First, the plaintiff alleged that the average time
to resolution of civil cases in the Los Angeles County Superior
Court was unconstitutional. 1d. at 703. The Ninth Circuit noted
that this was a less difficult question than that before the
First Circuit, whether a delay was constitutionally acceptable in

any given case. Id. Second, the plaintiff sought only
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declaratory, not injunctive relief. As such, the Ninth Circuit
noted that any order would not directly require supervision of
the state court system by federal judges. Therefore, the Ninth
Circuit concluded, “although not without some trepidation,” that
the claims for declaratory relief were appropriately before it.
1d. at 704.

Judge Kleinfeld, concurring in the decision, which
ultimately dismissed the plaintiff’s claims on the merits,
disagreed with the majority”s decision regarding equitable
abstention. [1d. at 708-11. In noting that declaratory judgments
are discretionary, he asserted that a federal court cannot
properly declare a state legislative action regarding the
allocation of judges to be wrong, “where there are no legal
standards to say what number is right.” 1Id. at 709-10. Further,
because i1t would be impossible to derive a standard without
considering (1) “methods of judicial administration within the
state court system,” (2) “the receptiveness of the state court
system to various types of claims,” (3) “undesirability of delay
in litigation relative to benefits of allocating resources to
other uses,” and (4) “many other subtle matters of state policy
which are none of our business,” Judge Kleinfeld noted that the
challenge lacked “judicially discoverable and manageable
standards” and required relief based upon resolution of “policy
determinations of a kind clearly for nonjudicial discretion.”
Id. at 710. In short, Judge Kleinfeld asserted that the Ninth
Circuit lacked the power to adjudicate the case and noted,

The people of the State of California, througgdtheir

system of elected representatives, are entitled in our
system of federalism to decide how much of their money
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to put into courts, as well as other activities in
which they choose to have their state government
participate. The process of deciding how much money to
take away from people and transfer to the government,
and how to allocate it among the departments of
government, is traditionally resolved by political
struggle and compromise, not by some theoretical legal
principle.

In this case, plaintiffs® challenges to the juvenile
dependency court system necessarily require the court to intrude
upon the state’s administration of i1ts government, and more
specifically, its court system. First, plaintiffs claim that the
“crushing and unlawful caseloads” frustrate the ability of the
dependency courts to adjudicate cases and “provide children with
a meaningful opportunity to be heard.” (Compl. T 22) As such,
plaintiffs allege that children subject to dependency proceedings
in Sacramento County are denied a fair and adequate tribunal in
violation of state and federal law. (1d. ¥ 27.) At their core,
all of plaintiffs”® federal and state law claims arising out of
these allegations assert that the current judicial caseload is
insufficient for the dependency court judges or referees to
“consider carefully what has been provided” or to ‘““serve as a
backstop and look out for [the child’s] best interest.” In order
to declare the current caseloads unconstitutional or unlawful,
the court would necessarily have to consider, among a host of
judicially unmanageable standards, how many cases are
constitutionally and/or statutorily permissible, whether each
type of case should be weighed evenly, which cases deserve more
time or attention, and how much time or attention is

constitutionally and/or statutorily permissible. See Los Angeles
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County Bar Ass’n, 979 F.2d at 710 (Kleinfeld, concurring). In

order to attempt to mold an appropriate injunctive remedy to
address the excess caseloads, the court cannot consider only an
augmentation of the dependency court’s resources. Rather, the
court would also have to consider a myriad of administrative
matters that affect the efficiency of the system. Further, in
order to enforce any method of injunctive relief, the court would
be required to act as a receiver for the Sacramento dependency
court system, ensuring that judges were giving adequate time to
each individualized case pursuant to the constitutional and/or
statutory dictates established through this proceeding. Such
involvement iIn any state institutional system is daunting, but
the problems accompanying plaintiffs” requested relief is
increased exponentially when applied to a state judicial system.
See 0°Shea, 414 U.S. at 501 (noting that “periodic reporting” of
state judicial officers to a federal court “would constitute a
form of monitoring of state court functions that is antipathetic
to established principles of comity”); see also Ad Hoc Committee,

488 F.2d at 1244-46.

Second, plaintiffs claim that these overwhelming caseloads
prevent children from receiving “the effective, adequate and
competent assistance of counsel” in violation of state and
federal law. (Compl. 11 22, 26.) Specifically, plaintiffs
allege that the 395 caseload carried by court-appointed counsel
Iin dependency proceedings render them “unable to adequately
perform even the minimum tasks required of such counsel under law
and 1n accordance with the American Bar Association’s (““ABA™)

standards.” (Compl. 9 51.) Similar to plaintiffs® claims
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regarding excess caseloads in the courts, iIn order to declare the
current attorney caseloads unconstitutional or unlawful, the
court would necessarily have to consider through a generalized
inquiry how many cases are constitutionally and/or statutorily
permissible, whether some types of cases require more
investigation or preparation, which types of those cases deserve
more resources, and how much time or attention is
constitutionally and/or statutorily permissible. Further, in
order to mold a remedy to the injury alleged, the court cannot
consider only an increased budget for court appointed dependency
counsel. Rather, the court must consider whether that money
should be directed solely at hiring more attorneys, whether more
resources need to be directed to support staff or non-legal
resources, the need for larger facilities to house more attorneys
or staff, and the quality of the staff or attorneys hired.
Finally, in order to enforce injunctive relief that is carefully
directed to the problems alleged, the court would have to act as
an administrative manager of court-appointed dependency counsel
to ensure that any additional resources were being implemented
appropriately and that counsel was complying with the
constitutional and/or statutory guidelines set forth by the

court. See Gardner, 500 F.2d at 714-15.

The facts before the court in this case are readily
distinguishable from the facts before the Ninth Circuit iIn Los

Angeles County Bar Ass’n and weigh heavily in favor of finding

this case nonjusticiable. In Los Angeles County Bar Ass’n, the

Ninth Circuit acknowledged that it would be very difficult for

courts to determine how much delay was constitutionally
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permissible In any given case, but concluded that the question
presented by the plaintiff was whether the average time to
resolution In a case violated i1ts rights. 979 F.2d at 703.
However, in this case, plaintiffs do not allege an average amount
of time spent on cases by judges or court appointed attorneys to
which they object. Rather, they allege that their constitutional
rights have been violated based upon their specific, individual
circumstances. (See Compl. 11 59-76.) As such, the case before

the Los Angeles County Bar Ass’n court was substantially more

manageable than that before the court iIn this case.

Similarly, in Los Angeles County Bar Ass’n, the plaintiff

was a single party challenging the facial constitutionality of a
statute due to i1ts alleged harmful effect on the plaintiff’s
litigation. Accordingly, the court could undertake a ‘““case-by-
case examination” of the merits of the claim by evaluating
whether the average delay deprived i1t of 1ts ability to vindicate
important rights. 979 F.2d at 707. In this case, however,
plaintiffs bring claims challenging the practices of a state
institution and i1ts officers on behalf of a putative class
comprised of all children represented by court-appointed counsel
in Sacramento County juvenile dependency proceedings. An ongoing
“case-by-case examination” of such a claim would not be just

daunting, but virtually impossible. Indeed, to fit within the

teachings of Los Angeles County Bar Ass’n, the court would have
to analyze each of the 5100 juvenile dependency court cases in
order to determine whether the lack of time or attention by

counsel or the dependency court deprived the minor of the ability
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to vindicate her rights under the specific circumstances of the
case.

Finally, the Los Angeles County Bar Ass’n court placed great

emphasis on the nature of the relief sought by the plaintiff; it
sought only declaratory, not injunctive relief. While the court
noted that 1t was “not without some trepidation” iIn exercising
declaratory jurisdiction, i1t stressed that the relief sought
would not directly require supervision of the state court system
by federal judges. However, iIn this case, In addition to
declaratory relief, plaintiffs seek injunctive relief that would
require the court to act as an administrator and receiver of the
Sacramento County dependency court system. As such, the holding

of Los Angeles County Bar Ass’n is inapplicable to the facts

before the court in this case.

In sum, the claims asserted by plaintiffs and the relief
requested strike at the very heart of federalism and the
institutional competence of the judiciary to adjudicate state
budgetary and policy matters. Plaintiffs” claims require the
court to set constitutional parameters regarding the function of
both state judicial officers and state court appointed attorneys.
The adjudication of these claims, which seek to evaluate the
relationship between caseloads and fair access to justice for
children in a variety of situations, requires the implementation

of standards that no court has yet to address. See Los Angeles

County Bar Ass’n, 979 F.2d at 706 (“Notwithstanding the

fundamental rights of access to the courts, [the plaintiff] does
not cite, nor has our independent research revealed, any decision

recognizing a right to judicial determination of a civil claim
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within a prescribed period of time.”); Ad Hoc Committee, 488 F.2d

at 1245 (“To extrapolate from court statistics a picture of those
cases where inability to obtain a trial has reached due process

is difficult.”); cf. Caswell v. Califano, 583 F.2d 9, 16-17 (1st

Cir. 1978) (holding that where the plaintiffs had a statutory
right to hearing within a reasonable time after the request, the
district’s court imposition of a 90 day period was not an abuse
of discretion). Moreover, in adjudicating whether the Sacramento
County dependency courts meet sufficient constitutional
standards, there is an implicit threat that the failure to
provide constitutionally adequate services would result either iIn
a forced reduction of the number of cases brought on behalf of
children or the closure of the court itself. See Coleman v.
Schwarzenegger, No. Civ 90-0520, No. C01-1351, 2009 WL 2430820
(E.D. Cal., N.D. Cal. Aug. 4, 2009) (concluding that the only

proper relief for prolonged “woefully and unconstitutionally
inadequate” medical and mental healthcare iIn the California
prison system was reduction in the overall prisoner population
through prisoner release). However, any such implied threat
“would amount to little more than a quixotic and unwarranted
intrusion into an entire branch of state government.” Ad Hoc
Committee, 488 F.2d at 1246.

The implementation of any iInjunctive remedy would require an
inquiry into the administration of Sacramento County’s dependency
court system and the court-appointed attorneys with whom it
contracts. It would also require this court to Impose It views
on the budgeting priorities of the California legislature

generally, and specifically on the Judicial Council of California
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and the Sacramento Superior Court.* The process of allocating
state resources lends itself to the legislative process where
people have an opportunity to petition the government regarding
how their money should be spent and remove from office those
political officials who act contrary to the wishes of the
majority. “The judicial process does not share these democratic

virtues.” Los Angeles County Bar Ass’n, 979 F.2d at 710

(Kleinfeld, concurring). |If the court granted plaintiffs’
request, 1t would result in a command to the state to take money
from 1ts citizens, In the form of taxes, or from other
governmental functions, in order to put more money in the
Sacramento County juvenile dependency court system.®> While
numerous parties, iIncluding the dependency courts would likely
appreciate the influx of resources, such an award, implicating
the balance of budget priorities and state polices, i1s beyond the
institutional competence of a federal court. Rather, such

injunctive relief constitutes an “abrasive and unmanageable

4 Indeed, plaintiffs argue that “[d]efendants spend
hundreds of millions for other priorities even as they assert
poverty when it comes to addressing the caseload-caused anguish
their own meticulous study certifies and decries.” (Pls.’s Supp.
Brief [Docket #35], filed Nov. 20, 2009.) At oral argument,

laintiff’s counsel asserted the AOC spent approximately a

illion and a half dollars on a new management system and has
contracted to build new courthouses, implying that money to fund
relief in this case could be reallocated from those or similar
projects. (Tr. at 29.)

s Moreover, unless the Superior Court of California were
awarded more judges overall, this court’s order would necessarily
implicate state policy decisions regarding how many judges to
appoint In particular departments.
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intercession” in state court institutions.® See 0’Shea, 414 U.S.

at 504.

Therefore, the court concludes that principles of equity,
comity, and federalism require the court to equitably abstain
from adjudicating plaintiffs” claims.

2. Younger Abstention

Generally, the Supreme Court’s decision In Younger and its
progeny direct federal courts to abstain from granting injunctive
or declaratory relief that would interfere with pending state
judicial proceedings. Younger v. Harris, 401 U.S. 37, 40-41
(1971); Samuels v. Mackell, 401 U.S. 66, 73 (1971) (holding that

“where an injunction would be impermissible under these
principles, declaratory relief should ordinarily be denied as
well””). The Younger doctrine “reflects a strong policy against
federal intervention in state judicial processes in the absence
of great and immediate injury to the federal plaintiff.” Moore
v. Sims, 442 U.S. 415, 423 (1979). When federal courts disrupt a
state court’s opportunity to “intelligently mediate federal
constitutional concerns and state iInterests” and interject
themselves into such disputes, ‘“they prevent the informed
evolution of state policy by state tribunals.” Moore, 442 U.S.
at 429-30.

While the doctrine was Tirst articulated in the context of
pending state criminal proceedings, the Supreme Court has applied

it to civil proceedings in which important state iInterests are

° _Further, the court notes, as set forth, infra, in the
court’s discussion of Younger abstention, plaintiffs have an
alternative, available avenue of relief.
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involved. 1d.; see Huffman v. Pursue, Ltd., 420 U.S. 592 (1975).

“The seriousness of federal judicial interference with state
civil functions has long been recognized by the Court. [It has]
consistently required that when federal courts are confronted
with requests for such relief, they should abide by standards of
restraint that go well beyond those of private equity
jurisprudence.” Huffman, 420 U.S. at 603.

Therefore, in the absence of “extraordinary circumstances,”’
abstention in favor of state judicial proceedings i1s required if
the state proceedings (1) are ongoing, (2) implicate important
state iInterests, and (3) provide the plaintiff an adequate

opportunity to litigate federal claims. See Middlesex County

Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 432 (1982);

see San Jose Silicon Valley Chamber of Commerce Political Action

Comm. v. City of San Jose, 546 F.3d 1087, 1092 (9th Cir. 2008)

(noting that where these standards are met, a district court “may
not exercise jurisdiction” and that “there is no discretion in

the district courts to do otherwise”). “Where Younger abstention
IS appropriate, a district court cannot refuse to abstain, retain
jurisdiction over the action, and render a decision on the merits
after the state proceedings have ended. To the contrary, Younger

abstention requires dismissal of the federal action.” Beltran v.

! In Moore, the Supreme Court held that dependency
proceedings do not, without more, constitute such an
extraordinary circumstance. 442 U.S. at 434 (“Unless we were to
hold that every attachment issued to protect a child creates
great, immediate, and irreparable harm warranting federal-court
intervention, we are hard pressed to conclude that . . . federal
intervention was warranted.”).
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State of Cal, 871 F.2d 777, 782 (9th Cir. 1988) (emphasis in

original).

The Supreme Court has held that Younger abstention is
appropriately applied to broad challenges to state dependency
proceedings. Moore, 442 U.S. 415. In Moore, the appellees,
husband and wife and their three minor children, sought a
declaration that parts of the Texas Family Code
unconstitutionally infringed upon family integrity after a
juvenile court judge entered an emergency ex parte order that
gave temporary custody of the children to the State Department of
Public Welfare. 1d. at 419-20. The appellees moved to terminate
the temporary custody. 1d. at 420. However, instead of moving
to expedite the hearing In the county court, requesting an early
hearing from state trial or appellate courts, or appealing the
temporary order, appellees filed an action challenging the
constitutionality of the relevant state statutes in federal
court. 1Id. at 421. The Court first concluded that there were
ongoing state proceedings, even though not all of the appellee’s
claims directly related to the custody determination.
Specifically, the Court held that the appellee’s challenge to the
State’s computerized collection and dissemination of child-abuse
information could be raised in the state court proceedings. 1d.
at 424-25. That the appellee’s challenges constituted a
“multifaceted” and broad challenge to a state statutory scheme
“militated in favor of abstention, not against 1t.” 1d. at 427.
Second, the Court concluded that challenges to the state juvenile
dependency system implicated an important state concern. 1d. at

435 (“Family relations are a traditional area of state
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concern.”). Finally, the Court held that because state
procedural law did not bar presentation of the constitutional
claims in the dependancy court proceedings, the appellees had an
adequate state court avenue for relief. In conclusion, the Court
noted that it was “unwilling to conclude that state processes are
unequal to the task of accommodating the various interests and
deciding the constitutional questions that may arise in child-
welfare litigation.” 1Id. at 435.

a. Interference with Ongoing State Proceedings

Plaintiffs first contend that there are no ongoing state
proceedings where plaintiffs” or class members” claims are
currently being adjudicated. Specifically, plaintiffs assert
that none of the constitutional claims asserted iIn this action
have been asserted in the underlying dependency court cases upon
which they are based. Further, plaintiffs contend that the
constitutional and statutory claims alleged in this litigation
will not interfere with ongoing state proceedings for the
purposes of the Younger analysis.

Courts have concluded that continuing state dependency
proceedings, which involve the plaintiffs in a federal action
that challenges the constitutionality of the services and process
received, are ‘“ongoing state proceedings” for purposes of Younger
abstention. See 31 Foster Children v. Bush, 329 F.3d 1225, 1275
(11th Cir. 2003); H.C. ex rel. Gordon v. Koppel, 203 F.3d 610,

603 (9th Cir. 2000) (holding that the ongoing proceeding element
was satisfied because the plaintiffs” complaint sought “an order
requiring procedural due process to be observed in the future

course of litigation” of the plaintiffs’ pending state custody
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proceedings); J.B. ex rel. Hart v. Valdez, 186 F.3d 1280, 1291

(10th Cir. 1999); Laurie Q. v. Contra Costa County, 304 F. Supp.-
2d 1185, 1203 (N.D. Cal. 2004) (holding that challenge to

county’s foster care system implicated ongoing dependency court

proceedings); see also Moore, 442 U.S. at 425-27; cf. Lake v.

Speziale, 580 F. Supp. 1318, 1329 (D. Conn. 1984) (holding that
Younger abstention did not apply In the absence of any pending
state court proceeding); Johnson v. Solomon, 484 F. Supp. 278,

295-97 (D. Md. 1979) (same). However, Younger abstention is only
implicated “when the relief sought in federal court would In some
manner directly “interfere” with ongoing state judicial

proceedings.” Green v. City of Tucson, 255 F.3d 1086, 1097 (9th

Cir. 2001) (en banc) receded from on other grounds by Gilbertson

v. Albright, 381 F.3d 965 (9th Cir. 2004). “The mere potential

for conflict in the results of adjudications is not the kind of
interference that merits federal court abstention.” 1d.
(internal quotations and citation omitted). Rather, the system
of dual sovereigns inherently contemplates the possibility of a
“race to judgment.” 1Id. “In order to decide whether the federal
proceeding would interfere with the state proceeding, [courts]
look to the relief requested and the effect i1t would have on the

state proceedings.” 31 Foster Children, 329 F.3d at 1276; see

also O0°Shea, 414 U.S. at 500 (holding that abstention was proper

where the proposed injunction would indirectly accomplish the
same kind of interference that Younger and subsequent cases
sought to prevent).

The Eleventh Circuit has held that an action for declaratory

and injunctive relief arising out of challenges to Florida’s
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foster care system would interfere extensively with the ongoing

dependency cases of each plaintiff. 31 Foster Children, 329 F.3d
at 1279. In 31 Foster Children, the plaintiffs alleged that the

defendants” practices denied and threatened their rights, inter
alia, to (1) substantive due process for “safe care that meet
their basic needs, prompt placements with permanent families, and
services extended after their eighteenth birthdays”; (2)
“procedural due process in determining the services they will
receive”; (3) familial association with their siblings; and (4)
prompt placement with permanent families and information provided
pursuant to the Adoption Assistance and Child Welfare Act. Id.
at 1261. The plaintiffs requested that the court declare the
defendants” practices unconstitutional and unlawful and grant
injunctive relief that would prevent future violations and ensure
compliance. 1d. The Eleventh Circuit held that the declaratory
judgment and injunction requested would interfere with the
pending state proceedings in numerous ways, including potential
conflicting orders regarding what is best for a particular
plaintiff, whether a particular placement is safe or appropriate,
whether sufficient efforts are being made to find an adoptive
family, or whether an amendment needs to be made to a child’s
plan. 1d. at 1278. The court concluded that the broad
implication of the relief sought was to take the responsibility
away from state courts and put i1t under control of the federal
court. 1Id. at 1279. Such action “constitute[d] federal court
oversight of state court operations, even If not framed as direct
review of state court judgments that is problematic, calling for

Younger abstention.” Id.
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Similarly, the Tenth Circuit has held that declaratory and
injunctive relief directed at state institutions involving
dependant children warranted abstention because the requested
relief would require a supervisory role over the entire state
program. J.B. ex rel. Hart v. Valdez, 186 F.3d 1280; see Joseph
A. v. Ingram, 275 F.3d 1253 (10th Cir. 2002). 1In J.B., the

plaintiffs, mentally or developmentally disabled children in the
custody of New Mexico, alleged constitutional and statutory
violations arising out of the failure to provide them with
services, benefits, and protections in custody determinations and
treatment plans. 186 F.3d at 1282-85. The court held that the
federal action would fundamentally change the dispositions and
oversight of the children because, by ruling on the lawfulness of
the defendant’s action, the requested declaratory and injunctive
relief would place the federal court in the role of making
dispositional decisions iIn the plaintiff’s individual cases that
were reserved to the New Mexico Children’s Court. 1d. at 1292-
93. Therefore, the court concluded that, for purposes of Younger
abstention, the federal court interfered with the ongoing state
court proceedings.

In Joseph A., the Tenth Circuit likewise concluded that
Younger abstention was implicated by the broad relief implicated
by a consent decree relating to the procedures to be accorded
children in the state’s custody. 275 F.3d 1253. The plaintiffs,
children in New Mexico’s custody due to abuse or neglect, and the
New Mexico Department of Human Services had entered into a
federal court consent decree, and the plaintiffs subsequently

moved the court to hold the Department in contempt for allegedly
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violating that consent decree. 1d. at 1257. The court held that
enforcement of the consent decree would require “interference
with the operations of the Children’s Court in an insidious way,”
in that the consent decree operated like that of an injunction or
declaratory judgment that precluded the presentation of certain
options to the Children’s Court. 1d. at 1268-69. Further, the
consent decree’s restrictions were ongoing, impacting the conduct
of the proceedings themselves, not just the body charged with
initiating the proceedings. 1d. at 1269. Accordingly, the court
concluded that “Younger governs whenever the requested relief
would interfere with the state court’s ability to conduct
proceedings, regardless of whether the relief targets the conduct
of the proceeding directly.” 1d. at 1272.

In this case, plaintiffs seek a declaration that the
judicial and attorney caseloads are so excessive that they
constitute a violation of constitutional and statutory rights.

In their complaint, plaintiffs request that defendants be
enjoined from currently and continually violating their
constitutional and statutory rights and that defendants provide
additional resources to reach recommended caseloads for
attorneys. At oral argument, plaintiffs clarified that they also
sought the appointment of more judges in order to ease judicial
caseloads. (Tr. at 31.)

Plaintiffs contend that at this stage of the litigation, the
court need not contemplate the precise remedy available to
plaintiffs 1Tt they prevail on the merits; rather the court should
presume that it is possible to “issue an order that avoids

Younger and conforms to the Court’s sound discretion and proof at
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trial.” (PlIs.” Opp’n at 23.) However, this contention runs
counter to the Court’s explanation of the appropriate inquiry
regarding justiciability as set forth in 0’Shea:

[T]he question arises of how compliance might be

enforced if the beneficiaries of the injunction were to

charge that 1t had been disobeyed. Presumably any

member of respondent’s class who appeared . . . before

petitioners could allege and have adjudicated a claim

that petitioner’s were in contempt of the federal

court’s iInjunction order, with a review of an adverse

decision in the Court of Appeals and, perhaps in [the

Supreme Court].
414 U.S. at 501-02. Further, in evaluating whether Younger
abstention applied to the plaintiffs” challenges to the adequacy
of Georgia’s indigent court system, the Eleventh Circuit looked
to the Supreme Court’s analysis In 0’Shea, and reasoned that
consideration of the remedies available is necessary at the
outset of the litigation because “[1]t would certainly create an
awkward moment i1f, at the end of protracted litigation, a

compliance problem arose which would force abstention on the same

ground that existed prior to trial.” Luckey v. Miller, 976 F.2d
673, 679 (11th Cir. 1991). The court agrees.

The relief requested by plaintiffs In this case would
necessarily interfere with their ongoing dependency court cases
and those of the putative class. The requested declaratory
relief calls into question the validity of every decision made iIn
pending and future dependency court cases before the resolution
of this litigation. Specifically, plaintiffs seek a finding that
the number of lawyers currently provided are insufficient to
perform the enumerated duties that they are required to perform
under both state and federal law. Plaintiffs similarly seek a

finding that they have not been granted meaningful access to the

36

ER 36




© 00 N O o A W N P

N N N NN NNNNDNRRRR R R B R R R
© N o 0N W NP O © 0 N O 00 M W N R O

Case 2:09-cv-01950-FCD-DAD Document 41  Filed 01/11/2010 Page 37 of 51

courts or appropriate consideration of their matters due to
judicial caseloads. While plaintiffs contend that each
individual plaintiff would still have to demonstrate prejudice in
order to invalidate the decision rendered in each pending case,?
the court cannot overlook the practical impact of the proposed
declaratory relief on the 5,100 active dependency court cases;
this court’s order would substantiate a finding of a
constitutional or statutory violation in every one of those
active cases. Even if not determinative In every instance, this
finding would impact each of the putative class member’s cases.
See Luckey, 976 F.2d at 679 (“[L]aying the groundwork for a
future request for more detailed relief which would violate the
comity principles expressed in Younger and O’Shea iIs the precise
exercise forbidden under the abstention doctrine.”); Gardner, 500
F.2d at 714 (noting that abstention was applicable to the
plaintiffs” challenges to operation of the Florida state public
defender offices “to the extent the complaint alleged present and
continuing constitutional deprivations due to the representation
appellants were receiving in pending state appeals proceedings™);

see also Kaufman v. Kaye, 466 F.3d 83, 86-87 (2d Cir. 2006)

(holding that requested declaratory relief in challenged
assignment procedures in New York court system interfered with

ongoing administration of the court system because the court

8 The court notes that plaintiffs’ contention 1is
incongruous with their allegations and arguments relating to
injury. The named minor plaintiffs allege that the excessive
judicial and attorney caseloads prevented them from receivin
services or process. A finding iIn favor of the named plaintiffs
would directly affect the proceedings of those plaintiffs.
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could not resolve the issues raised without resolving the same
iIssues as to the subsequent remedy chosen by the state).
Further, the broad and 1ll-defined injunctive relief
requested by plaintiffs would impact the conduct of the
proceeding themselves, not just the body charged with initiating

the proceedings. See Joseph A., 275 F.3d at 1269. |IfT the court

finds constitutional or statutory violations based upon the
amount of time or resources spent on juvenile dependency court
cases, an iInjunction directed to remedying those violations would
require the court to ensure that iIn each case the child was
receiving certailn services or procedures that the court has
declared constitutional. Enforcement could not simply end with a
policy directive to the Judicial Council, the AOC, or the
Sacramento Superior Court, but would require monitoring of its
administration.

Indeed, plaintiff contemplates such relief, as i1llustrated
by their submission of a consent decree In a Northern District of

Georgia case, Kenny A. v. Perdue, which they contend demonstrates

a “straightforward, easily enforceable” remedy. (Pls.”
Supplemental Opp’n, filed Nov. 22, 2009, at 4.) Specifically,
the proffered consent decree requires that defendants ensure that
Child Advocate Attorneys have a maximum caseload and that the
County will hire a specified number of additional attorneys
within certain time periods. (Ex. A. to Decl. of Jonathan M.
Cohen (**Consent Decree’), fTiled Nov. 20, 2009, at 3-4.) The
decree also requires that defendants provide documents and
information to a “Compliance Agent” regarding the caseload and

number of attorneys, training and CLE records for those
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attorneys, performance reviews and evaluations for those
attorneys, and complaints of i1nadequate and ineffective legal
representation. (1d. at 4-5.) The appointed “Compliance Agent”
IS then responsible for undertaking an independent fact-finding
review of the parties” obligations, issuing a “Compliance
Report,” and reviewing or reporting any curative plans. ({d. at
6.) The Compliance Report must then be filed in federal court.
(1d. at 7.) Pursuant to certain requirements, the parties could
challenge non-compliance and seek enforcement of the decree iIn
federal court. (lId. at 8-9.)

The court disagrees with plaintiffs® characterization that
such a decree is straightfoward and easily enforceable. First,
the court has grave concerns about both the effectiveness and the
enforceability of the relief accorded. In this case, plaintiffs
allege violations arising from excessive caseloads of both
attorneys and judicial officers/judges and request injunctive
relief aimed at both of these problems. An order providing for
the allocation of more attorneys and judges to the dependency
court system and maximum caseloads presumes that such measures
would redress the problems of i1nadequate representation as
alleged Iin the complaint, which ignores other issues of
administrative efficiencies, resource management, and possible
physical contraints that are implicated by plaintiffs® claims.
However, assuming arguendo, that plaintiffs could support this
presumption through proof, the question remains how the court
would enforce such an order. Should the court order that court-
appointed representation cannot be granted i1t attorney caseloads

exceed the mandated maximum? Should the court suspend dependency

39

ER 39




© 00 N O o A W N P

N N N NN NNNNDNRRRR R R B R R R
© N o 0N W NP O © 0 N O 00 M W N R O

Case 2:09-cv-01950-FCD-DAD Document 41  Filed 01/11/2010 Page 40 of 51

court proceedings until defendants are able to hire adequately
trained attorneys to represent children in these proceedings?
Should the court order that dependency court judicial
officers/judges simply should decline to hear cases that would
require them to exceed their maximum caseload? If state courts
refuse to comply with the court’s maximum caseload requirements,
should the federal court impose sanctions on the state court
judge or officials for contempt? Would the court hold the Chair
of the Judicial Council or the Presiding Judge of the Superior
Court of Sacramento County in contempt for noncompliance due to
state budgetary limitations?® These questions necessarily
implicate the importance of the state’s interest iIn adjudicating
these matters and the ability of the court to enforce i1ts own
orders without violating well-established principles of

federalism and comity. See Joseph A., 275 F.3d at 1267-72

(holding that litigation to enforce consent decree raised Younger

abstention issues); see also Laurie Q., 304 F. Supp. 2d at 1204-
05 (holding that in order to cure the juvenile court’s alleged
failure to review case plans in a timely fashion, the court would
be compelled “to either spur the Juvenile court by iInjunction, or
even take the matter completely out of i1ts hands” and thus,
engage in the type of interference criticized by the Ninth

Circuit in City of Tucson, 255 F.3d 965).

Second, the proffered periodic reporting requirements,

standing alone, “constitute a form of monitoring of the operation

° See Luckey, 976 F.2d at 679 g“Avoidance of this
unseemly conflict between state and federal judges Is one reason
for 0’Shea and Younger.”)
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of state court functions that i1s antipathetic to established
principles of comity.” 0°Shea, 414 U.S. at 501. The Supreme
Court has explicitly disapproved of an injunction aimed at
controlling or preventing the occurrence of specific events iIn
future state proceedings because i1t would require “the continuous
supervision by the federal court over the conduct [of defendants]
in the course of future . . . proceedings involving any members
of the . . . broadly defined class.” 1d. While the reporting
requirements may not impose an undue burden iIn theilr creation,
the underlying question iIs whether a federal court should order
such reports at all. See Luckey, 976 F.2d at 678 n.4; see also
Anthony v. Council, 316 F.3d 412, 421 (3d Cir. 2003) (abstaining

under Younger where federal relief would disrupt the New Jersey
court system and lead to federal monitoring). The principles
underlying both 0”Shea and Younger persuade the court that it
should not.

Further, the court finds plaintiffs” reliance on the
reasoning of Kenny A. unpersuasive. See 218 F.R.D. 277. As an
initial matter, the facts considered by the Kenny A. court
relating to interference with ongoing state proceeding are
different from the facts that must be considered by the court in
this case. In Kenny A., nine foster children in the custody of
the Georgia Department of Human Resources fTiled a putative class
action iIn state court against the Governor of Georgia, the
Georgia Department of Human Resources and its Commissioner, the
counties” Department of Family and Children Services and their
Directors, and the counties. 218 F.R.D. at 283-84. Defendants

removed the case to federal court, where they asserted that the
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court should refrain from exercising jurisdiction pursuant to

Younger. 1d. at 284-85. The court held that defendants waived

their right to raise Younger abstention by removing the case to
federal court; accordingly, the court’s cursory analysis of the
applicability of Younger abstention is merely dicta. 1d. at 285.
However, the court reasoned that the federal action would not
interfere with the juvenile proceedings because the declaratory
and injunctive relief was not directed at the plaintiffs” review
hearings, at Georgia’s juvenile courts, juvenile court judges, or
Jjuvenile court personnel. 1d. at 286. Rather, the court
emphasized that plaintiffs” alleged violations arose out of the
(1) excessive numbers of cases assigned to inadequately trained
and poorly supervised case workers (not lawyers); (2) failure to
identify and develop a sufficient number of foster homes; (3)
failure to i1dentify adult relatives who could care for
plaintiffs; (4) failure to provide relevant information and
support services to foster parents; (5) failure to develop
administrative controls; (6) Tfailure to provide timely and
appropriate permanency planning; (7) placement in dangerous,
unsanitary, and inappropriate homes; (8) failure to provide
appropriate mental health, medical, and educational services; and
(9) separation of teenage mothers in foster care from their own
children. 1d. The court held that remedying these failures
would not interfere In any way with ongoing juvenile court
proceedings. 1d.

Conversely, iIn this case, plaintiffs® claims are directed at
the fairness and efficacy of the dependency courts and counsel

arising out of excessive caseloads. As such, unlike the court’s
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characterization of the claims in Kenny A., plaintiffs’ requested
declaratory and injunctive relief is directed at the plaintiffs’
review hearings, Sacramento County’s juvenile courts, juvenile

court judges, and juvenile court personnel. See Joseph A., 275

F.3d at 1272 (noting that injunctive relief directed at
attorneys, rather than at the court directly, does not preclude
Younger’s application because the same underlying principles
apply to officers of the court).

Moreover, the court notes that the Kenny A. court’s analysis
failed to address issues that the Supreme Court and other Circuit
courts have found important to the applicability of the first
element of Younger abstention. Specifically, while the Kenny A.
court noted that plaintiffs challenged excessive caseloads in its
analysis of whether there was an adequate opportunity to raise
federal claims, the court notably omitted this allegation from
its analysis of potential interference with state court
proceedings. See id. at 286-89. The court’s focus on
non-lawyers and non-judicial actors iIn the determination of
whether the federal court would interfere with on-going state
proceedings avoided a pivotal issue of whether an analysis of the
constitutionality and lawfulness of allegedly excessive caseloads
would interfere with ongoing state court proceedings. See
Luckey, 976 F.2d at 679.

In sum, the court concludes that the declaratory and
injunctive relief requested by plaintiffs severely interferes
with the operation of state court proceedings. Any declaratory
relief necessarily implicates the validity of pending dependency

court proceedings, even If such findings are not wholly
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determinative. Further, the requested injunctive relief would be
impossible to enforce without violation of established principles
of federalism and comity. Accordingly, the first element of
Younger abstention is present iIn this case.
b. Important State Interests

The parties do not dispute that this litigation implicates
important state iInterests in the care, placement, and welfare of
children in the Sacramento County dependency court system.
Indeed, the law is clear that “[f]amily relations are a
traditional area of state concern.” Moore, 442 U.S. at 435.
Further, “[p]roceedings necessary for the vindication of
important state policies or for the functioning of the state
judicial system . . . evidence the state’s substantial iInterest

in the litigation.” Middlesex County Ethics Comm., 457 U.S. at

432. Accordingly, the second element of Younger abstention is
present iIn this case.
C. Adequate Opportunity to Present Federal Claims

Plaintiffs contend that there is no adequate opportunity to
present their federal claims in the pending state court
dependency proceedings. Specifically, plaintiffs contend that
they “would be unable to get a fair hearing in state court
because the [d]efendants employ the state court judges.” (Pls.’
Opp’n at 21). Plaintiffs also contend that, as a practical
matter, they cannot press their constitutional claims in
dependency court because the system is overburdened.

“Minimal respect for state processes, of course, precludes
any presumption that the state court will not safeguard federal

constitutional rights.” Middlesex County Ethics Comm., 457 U.S.
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at 431. Rather, a federal court “should assume that state
procedures will afford an adequate remedy, In the absence of

unambiguous authority to the contrary.” Pennzoil Co. v. Texaco,

Inc., 481 U.S. 1, 15 (1987). As such, a plaintiff opposing
abstention bears the burden of establishing that the pending
state proceedings do not provide an adequate remedy for their

federal claims. 31 Foster Children, 329 F.3d at 1279.

“Where vital state interests are involved, a federal court
should abstain “unless state law clearly bars the iInterposition

of the constitutional claims.”” Middlesex County Ethics Comm.,

457 U.S. at 423 (quoting Moore, 442 U.S. at 423); Hirsh v.

Justices of Supreme Court of Cal., 67 F.3d 708, 713 (9th Cir.

1995) (“Judicial review is inadequate only when state procedural
law bars presentation of the federal claims.”). “The pertinent
inquiry is whether the state proceedings afford an adequate
opportunity to raise the constitutional claims.” 1d. (internal
quotations omitted). A federal court “should not exert
jurisdiction it the plaintiffs “had an opportunity to present
their federal claims iIn the state proceedings.”” 1d. at 425

(quoting Juidice v. Vail, 430 U.S. 327, 337 (1977)) (emphasis in

original). The fact that judicial review iIs discretionary or
that the claims may be raised only in state court review of
administrative proceedings does not amount to a procedural bar.
Hirsh, 67 F.3d at 713 (discretionary judicial review of the Bar
Court’s decision provided adequate opportunity for judicial
review); Beltran, 871 F.2d at 783 (state appellate court review
of the Agricultural Labor Relations Board’s decision provided

adequate opportunity to raise constitutional claim).
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California courts have explicitly held that juvenile courts
can hear constitutional claims relating to the deficient
representation of counsel arising out of the unavailability of
adequate time and resources to represent a minor. 1In re. Edward
S., 173 Cal. App. 4th 387, 407-10 (1st Dist. 2009); see In re
Darlice C., 105 Cal. App. 4th 459, 463 (3d Dist. 2003) (“Where,

as here, the juvenile court has ordered parental rights
terminated, a parent has the right to seek review of claims of
incompetent assistance of counsel.”); Laurie Q., 304 F. Supp. 2d
at 1206 (“California law has conferred upon the Juvenile Court
the sweeping power to address nearly any type of deficiency in
the care of a minor and order nearly any type of relief.”).
Indeed, at least one California court has noted, that i1t is the
“paramount responsibility of a judicial officer to assure the
provision of a fair trial” and that a continuance of pending
proceedings or other adequate relief iIs justified where there is
“an adequate showing that an [attorney’s] excessive caseload and
the limited resources [available to him] made it impossible .

to adequately represent” his client. 1d.; see also 31 Foster

Children, 329 F.3d at 1279 (holding that available remedies were
adequate because the juvenile court can act to protect children
within its jurisdiction); J.B., 186 F.3d at 1292-93 (holding that
because the juvenile court was a court of general jurisdiction
under state law, the plaintiffs had not provided “unambiguous
authority” that state courts could not provide an adequate
remedy); Joseph A., 275 F.3d at 1274 (holding that dismissal of a

federal claim in dicta from a state court opinion was
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insufficient to overcome the presumption that state relief was
available).

In this case, plaintiffs have failed to overcome the
presumption that their pending state court proceedings provide an
adequate opportunity for judicial review of their federal claims.
Rather, California law explicitly provides recourse through the
state court system for the federal claims raised in this
litigation. At oral argument, plaintiffs conceded that the state
dependency courts can entertain the type of federal claims
brought in this litigation. (Tr. of Nov. 6, 2009 Hr’g (“Tr.”) at
43.) Further, under California law, one of the paramount
responsibilities of state judicial officers iIs the assurance that
parties are provided with a fair trial. Therefore, plaintiffs
have an alternative adequate opportunity to press their federal
claims.

Plaintiff’s reliance on the D.C. Circuit’s decision in
LaShawn A. v. Kelly, is misplaced. 990 F.2d 1319 (D.C. Cir.
1993.) In LaShawn A., the plaintiffs brought a child welfare

class action against the defendants based upon alleged
constitutional and statutory violations arising from “ineptness
and indifference, inordinate caseloads, and insufficient funds.”
Id. at 1320. 1In rejecting the applicability of Younger
abstention, the court noted that the District of Columbia Family
Division had “explicitly rejected the use of review hearings to
adjudge claims requesting broad-based injunctive relief based on
federal law.” 1d. at 1323. Accordingly, there was no
alternative avenue for relief for the plaintiffs. However, as

set forth above, In this case i1t is undisputed that state courts
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can entertain the type of federal claims brought in this
litigation. As such, there is no procedural bar as was before

the LaShawn A. court.®

Accordingly, the third element of Younger abstention is met

in this case.
d. Exceptions to Abstention

Finally, plaintiffs contend that abstention is unwarranted
because the judicial state officer or other state judge
responsible for deciding their claims “would be placed iIn the
position of having to rule against either the Honorable Presiding
Judge in their own County or against the remaining [d]efendants .

who establish policy governing their jobs. (PlIs.” Opp’n at
28.)

10 Plaintiffs” reliance on Kenny A. is similarlx misplaced
as the Northern District of Georgia explicitly found that the
juvenile court lacked the power to grant the relief requested by
the plaintiffs. 218 F.R.D. at 287. Further, the Kenny A.
court’s alternative rationale, that the plaintiffs “are dependent
upon an allegedly overburdened and inadequate system of legal
representation, which prevents them from raising their claims in
the juvenile court,” is contrary to Ninth Circuit precedent,
which, as set forth above, provides that judicial review 1is
inadequate “only where there is a procedural bar to the
presentation of federal claims. See Hirsh, 67 F.3d at 713.

The court is not dispassionate regarding the obstacles
facing plaintiffs. However, their arguments regarding the
practical impediments to judicial review run counter to explicit
Supreme Court and Ninth Circuit authority on this issue. See
Pennzoil, 481 U.S. at 15 (“[W]hen a litigant has not attempted to
present his federal claims In related state-court proceedings, a
Tfederal court should assume that state procedures will afford an
adequate remedy, in the absence of unambiguous authority to the
contrary.”); Hirsh, 67 F.3d at 713. Neither the Supreme Court
nor the Ninth Circuit has held that practical impediments may
amount to a procedural bar for purposes of Younger abstention;
nor did the Kenny A. court cite any legal authority for its novel
rationale. 218 F.R.D. at 287.
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“Although a federal court is normally required to abstain if
the three prongs of the Younger test are satisfied, abstention is
inappropriate iIn the “extraordinary circumstance” that the state
tribunal is incompetent by reason of bias.” Hirsh, 67 F. 3d at

713 (citing Gibson v. Berryhill, 411 U.S. 564, 577-79 (1973)).

“Bias exists were a court has prejudged, or reasonably appears to
have prejudged, an issue.” Kenneally v. Lungren, 967 F.2d 329,
333 (9th Cir. 1992).

The party alleging bias “must overcome a presumption of
honesty and integrity in those serving as adjudicators.” Hirsh,
67 F.3d at 714. (internal quotations and citations omitted).
Where there is an absence of any personal or financial stake in
the outcome sufficient to create a conflict of interest and where
there 1s a lack of personal animosity towards the parties in the
proceedings, the presumption is not overcome. Vanelli v.
Reynolds Sch. Dist. No. 7, 667 F.2d 773, 779-80 n.10 (9th Cir.
1982). The Supreme Court has held that a plaintiff did not

sufficiently demonstrate bias when a state medical board
adjudicated the merits of a disciplinary action in which the

board i1tself investigated and filed charges. Withrow v. Larken,

421 U.S. 35, 47 (1975). The Court has also concluded that a
state board’s prior involvement in a labor dispute with striking
teachers did not prevent it from deciding whether those teachers
should be dismissed as a result of that unlawful strike.
Hortonville Joint Sch. Dist. No. 1 v. Hortonville Educ. Ass’n,

426 U.S. 482, 497 (1976); see also Vanelli, 667 F.3d at 779-80

(holding that a school board reviewing its own prior decision was

not impermissibly biased). Similarly the Ninth Circuit has held
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that judges are not incompetent to review findings of judicial
officers whom they participate in appointing. Hirsch, 67 F.3d at
714. The Ninth Circuit has also held that fines imposed by a
disciplinary board, which are paid to the same entity that pays
the salaries of the disciplinary board, is insufficient to
establish bias. 1d.

Plaintiffs” conclusory and astonishing assertions that all
state court judges are biased In this matter is unsupported by
law or facts. Plaintiffs have not submitted any allegations or
argument that all state court judges and judicial officers have a
personal or financial stake in the litigation. Nor have
plaintiffs proffered any allegations or arguments relating to any
judge’s personal animosity against them. While plaintiffs
contend, without any legal authority for support, that defendants
control policy decisions that may impact state judges, such a
broad and ambiguous contention does not come close to surpassing
the factual circumstances in which the Ninth Circuit has held the
presumption of bias was not overcome. As such, plaintiffs’
conclusory assertions are insufficient to demonstrate
extraordinary circumstances.

Therefore, because plaintiffs” claims would interfere with
ongoing state dependency court proceedings that implicate
important state interests, plaintiffs have an adequate
opportunity to pursue their federal claims iIn those proceedings,
and they have failed to overcome the presumption of honesty and
integrity in those serving as adjudicators, the court must

abstain from adjudicating these claims pursuant to Younger v.

Harris.
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CONCLUSION

In conclusion, the court again acknowledges that plaintiffs’
claims present a troubling depiction of the state of Sacramento
County’s dependency court system. The facts alleged relative to
the named minor plaintiffs demonstrate a serious lack of
responsiveness by the state’s current system to the needs of
children. However, to remedy these wrongs, this court must
reallocate state financial resources, reorder state legislative
priorities, and revise state judicial policies. This proposed
federal judicial takeover of these functions of state government
not only strikes at the core principles of federalism and comity,
but assumes an institutional competence that a federal district
court simply does not possess.

Therefore, for the foregoing reasons, defendants” motion to
dismiss 1s GRANTED.

IT 1S SO ORDERED.

DATED: January 11, 2010 /ﬁ.’VC

FRANK C. DAMRELL, JR.
UNITED STATES DISTRICT JUDGE
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SACRAMENTO, CALI FORNI A
FRI DAY, NOVEMBER 6, 2009; MORNI NG SESSI ON

---000 - -

THE CLERK: Calling case 09-1950, E. T., et al.,

versus Ronald George, et al

THE COURT: Appearance of counsel.

MR NAEVE: Robert Naeve on behal f of the defendants.

MR, COHEN: John Cohen on behalf of plaintiffs.

THE COURT: Counsel -- you're going to have to find a
seat. | can't have anybody standing in the courtroom

What | would like to do, | have to conclude -- | have

to be in a neeting in Monterey County, our Eastern District

conference, this afternoon. Argunent is going to be

and | understand that, in which event, if we don't have
enough tinme to fully cover these issues, we'll have to
continue this to another date to conpl ete your argunent.

VWhat | would like to take up is justiciability

di scussi on about how this system operates, how it works.

It's not crystal clear to ne.

in other words, how the dependency court operates and how

it's funded. | know these are particul ar circunstances

concl uded by the noon hour, which may not be sufficient tine,

initially. Before | get into that, |I would like to have sone

Maybe you could help ne understand it a little better;

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 4iﬁkn%§8 uSDC
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because you have special funding. Let ne ask you this:

First of all, in dependency court proceedings, in the
assunption that the child has counsel, the parents al so nay
have counsel; is that correct?

MR. NAEVE: That's correct in nost cases.

THE COURT: Most cases they have counsel and the child
may wel | have counsel ?

MR NAEVE: Yes.

THE COURT: It's not in the nature of an adversary
proceeding or could it be?

MR. NAEVE: It would be in sone circunstances with
respect to the parent, but because the court and the District
Attorney or whoever is representing Child Protective Services
is there representing the child and | ooking out for the best
interest of the child and the case | aw so says.

THE COURT: How does it work in Sacramento County? Do
you have a represent ive of the County Counsel's Ofice there
or the DA's Ofice? 1Is there a court presenter of sone type?

MR COHEN: There will be a GAL appointed who is an
attorney who will represent the child through the process.

MR. NAEVE: It mght help if you back up a step. How
do these cases start? They start with a social worker or
pol i ceman or soneone who has the authority who gets a report
that there may be sonmething going on in a honme, and a soci al

wor ker or soneone goes out to investigate.

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 4iﬁkn%§8 uSDC



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

At that point, soneone can nake a determ nation -- |
think it's 12 factors and Welfare and Institutions Code 300
m ght apply. |If there is a danger to the child, that officer
has the authority to renove the child fromthe home right
then and there. That does not always happen.

It starts off as a bifurcated proceeding. You could
decide if you're the officer either that there is sonething
that requires i medi ate renoval or decide if there is stil
sonet hing that we should be worrying about with respect to
Section 300, but there is no i nmedi ate danger to the child.

In either case, you have a proceeding. The first
| evel of the proceeding is the dependency petition where the
representative of the state, the social services, has to
establish that there is sufficient reason to believe by a
pr eponder ance of the evidence that one of those factors or
el ements set out in Section 300 applies.

THE COURT: This is guardian ad liten? Wo is making
this presentation?

MR. NAEVE: This presentation is nmade on behalf of the
county, essentially the people of the county who nade the
decision in the first place.

THE COURT: Made the decision to renove the child?

MR NAEVE: Right.

THE COURT: The parents will probably have an attorney

and the child woul d have soneone representing the child,;

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 41%@%?;8 uSDC
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right?

MR, COHEN: Correct.

MR. NAEVE: At that point in the proceeding it's not
cl ear because they have to be appointed if they' re indigent.
That can happen at the first hearing.

MR, COHEN: And does within Sacranmento County, is ny
under st andi ng.

THE COURT: | assune this is a referee as opposed to a
superior court judge or superior court judge sitting --

MR NAEVE: It could be either. In Sacranento they
are referees, but they are judicial officers.

THE COURT: How many of those judicial officers serve
in the dependency court here?

MR. NAEVE: | believe there are five.

THE COURT: How nmany | awyers represent -- there's an
organi zation here, child advocates. They are funded by the
adm nistrative office; correct?

MR, COHEN: Through the draft program

THE COURT: That's just a general comment. | know you
could have private counsel. Are there any other agencies
that provide |egal services for children aside fromthe child
advocat es?

MR. NAEVE: Yes. There could be conflict counsel as
wel | .

THE COURT: There's no other agency that provides
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appoi nted counsel for children?

MR. NAEVE: That's correct.

THE COURT: But there's an agency that provides
appoi nted counsel for parents; right?

MR, COHEN: Yes.

MR NAEVE: It's alawfirmand it's different from
the law firmthat provides counsel for the children

THE COURT: Who funds those fol ks?

MR, NAEVE: Also funded by the judicial --

THE COURT: Adm nistrative office?

MR, COHEN: Yes.

THE COURT: How many |awyers are in the child
advocates? How many | awers here in Sacranento?

MR. COHEN: There are 17.

THE COURT: And how many in the parent's advocates?

How many | awers serve for parents as counsel ?

MR NAEVE: | don't know.
MR, COHEN: | have sonebody in the audi ence who is
actually involved in the process. |If you'd |ike an answer,

|'d be happy to get it for you.

There are 21 parent's counsel working within the
Sacranent o County dependency courts. They cone fromtwo
di fferent sources.

THE COURT: But they are both funded by the

adm nistrative office?

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 415?%%38

usbC



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. COHEN: | believe so.

THE COURT: You said 17 work for child advocates?

MR, COHEN: Correct.

MR. NAEVE: Could | put a footnote that if there is
sonet hing that we got wong or if I got wong, we'll let you
know, just to make sure we get the facts right for you.

THE COURT: What is the role of the advocate on behal f
of the child in this proceedi ng?

MR. COHEN: They have two different roles. The first
one is essentially the best interest of the child. That's
been spelled out in the briefing on both sides.

Then after we get past the question of whether or not
they belong in a separate setting fromtheir parents or
what ever el se, there are certain activities where they do
becone client driven. There is a mxed role there for a
chil d advocat e.

THE COURT: This organization that advocates on behal f
of the children, do they have their own investigators or case
wor kers of any kind or just |awers?

MR COHEN: Just | awyers.

MR. NAEVE: |'mnot sure that's correct.

THE COURT: Let's find that out.

MR WLSON: Robert WIlson. There are seven socia
wor kers on the staff with Sacranento.

THE COURT: Seven social workers, 17 |awyers; what

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 41%@%%38 uSDC
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about adm nistrative staff?

MR WLSON: | believe our staff is up to eight.

THE COURT: 15 non-lawers, 17 |awers, 35 enpl oyees?

MR. NAEVE: There may be in addition investigators to
the extent --

THE COURT: How about investigators?

MR WLSON: We have no investigators on staff.

THE COURT: Thank you, sir.

Let's talk about the court itself. | take it the
adm nistrative office funds the entire superior court budget;
right?

MR. NAEVE: The admnistrative office of the court is
the operational armof the judicial armof California.

THE COURT: The Judicial Council funds it?

MR, NAEVE: Judicial branch gets noney fromthe
| egislature. There's a budget. The judicial branch through
the Judicial Council adm nisters the budget. Sone goes to
Sacranento, Los Angeles, the rest of the counties.

THE COURT: |Is the admnistrative office -- is that
t he nmechani sm by which the Judicial Council funds the courts?

MR. NAEVE: M confusion is what you nean by "fund."
They adm ni ster the funds, but are not necessarily the fol ks
who actual ly divide up the noney.

THE COURT: So the superior court gets a budget? They

get so nmuch noney and it conmes fromthe state; right?
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MR. NAEVE: Again, so we're clear, if we're talking
now about funding for the --

THE COURT: Superior court, everything. Were does
t he noney cone to operate the superior court?

MR. NAEVE: Cones through the Judicial Council.

of fice?

how t hat's adm ni st er ed.

earmarked in any fashion?

MR. NAEVE: Not sure. | would have to check. |
assune they are.

THE COURT: |s one of those earmarked for child
advocates or is that a separate fund?

MR, NAEVE: That's separate.

THE COURT: How many counties are funded by the
Adm nistrative Ofice for Child Advocacy?

MR. NAEVE: That's the draft programthat's in the
pl eading and also in --

THE COURT: 20 counties?

MR. NAEVE: | believe so.

THE COURT: \What about the rest of the counties?

MR. NAEVE: They contract directly with the service

provi ders.

THE COURT: Not necessarily through the adm nistrative

MR NAEVE: The admnistrative office of the courts is

THE COURT: The court gets X dollars. Are those funds

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 4iﬁkn%§8 uSDC
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THE COURT: It cones out of the court's budget; right?

MR NAEVE: 1|'d have to check that too, Your Honor,
but if the costs are invoiced through the judicial branch of
t he ACC

THE COURT: What I'mtrying to find out is how courts
are funded, and | assunme |egislature has a budget to give the
money to the judicial branch?

MR NAEVE: Yes.

THE COURT: The judicial branch disburses that noney
on sone allocated basis based on their own allocations, their
priorities? Los Angeles County gets X and Sacranento County
gets Y and so forth and then in 20 of those counties, they
have a special funding for the draft, which is a nethod of
funding the child advocates; correct?

MR COHEN: Correct.

THE COURT: That noney goes to the court, doesn't it?

MR. COHEN: Straight to child advocates.

MR. NAEVE: That's the purpose of the draft program
to take the local court out of that.

M5. WLSON: |I'mhere with the adm nistrative office
of the court, but it mght be helpful if I can answer sone of
t he fundi ng questi ons.

MR NAEVE: |'d be delighted, Your Honor.

THE COURT: G ve us your nanme for the record.

M5. W LSON: Leah W1l son, L-E-A-H WI-L-S-ON.
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THE COURT: Spell your |ast nanme again.

M5. WLSON:. WI-L-S-ON.

THE COURT: | don't know if you're on the pl eadi ngs,
but you're co-counsel with M. Naeve?

MR. NAEVE: She's one of ny clients.

THE COURT: Are you an attorney?

M5. W LSON: Yes, | am

t he court?

M5. WLSON: Yes.

THE COURT: Anything you want to add with respect to
fundi ng of the dependency court in the state of California
ot her than what |'ve heard?

| understand the draft has special funding to child

advocates in 20 counties; is that right?

whi ch the adm nistrative office of the courts directly

parents in 20 court systens statew de. For the other 38
court systens, the court is allocated a | unp sum budget for
all court operations, advocates for both children and
counsel .

It's at local court discretion how nuch of that
funding they're using for court-appoi nted counsel services

for both children and parents. There's no separate

10

THE COURT: You heard the coll oquy between counsel and

M5. WLSON: Right. The draft programis a program by

contracts for dependency counsel services for both m nors and
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al l ocation structure for mnor's counsel.

THE COURT: You don't specify any allocation when you
send noney to the court that is not a nenber of the draft?

M5. WLSON: Let ne step back

We specify an allocation and the courts nmust show t hat
t hey' ve spent the noney on court-appointed counsel, but no
court is precluded from spending nore than what we allocate
out to them on court-appoi nted counsel services --

THE COURT: Explain that to ne. Back up. |'mtalking
about the non-draft counties. You send them a check, noney
for the budget for the com ng year; right? You fund their
budget for the year?

M. WLSON: Right.

THE COURT: Then do you indicate how any of that noney
is to be allocated?

M5. WLSON: Yes. I'msorry |I'mnot being clear
There are line itenms within the large lunp sumtrial court
al l ocation for court staff for many functions within the
courts.

The court -appoi nted counsel budgeting process has
evol ved over tine. It used to be that there was no
stipul ati on of how nuch had to be spent on court-appointed
counsel services. So what has happened in this system there
is an allocation and it has becone nore stringent. So what

has happened for the 38 courts in the draft is that there is
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an allocation identified at the beginning of the year.

That typically has been based on historical
expenditure levels: County A spent $150,000 on the services
on one fiscal year, so the initial starting budget for the
subsequent fiscal year would be $150, 000.

The court would then contract for services or hire
hourly rate attorneys, make whatever decisions it nade
regardi ng counsel and then submt back to the ACC proof of
expendi tures on court-appoi nted counsel services.

The ACC woul d then reinburse the |ocal courts for
t hose expenditures up to that $150, 000, the expenditure from
the prior year. So that's the way it works.

THE COURT: What is the purpose of draft? You have
sone doubt how noney is being allocated for child advocacy?

M5. WLSON: The purpose of draft was nyriad, one of
whi ch - -

THE COURT: Just give nme the main reason.

M5. WLSON: The main reason was to nmake sure that al
funding that we as a branch thought was being allocated for
court-appoi nt counsel services was actually going to be spent
on court-appoi nted counsel services.

THE COURT: Was there sonme question in your mnd that
the courts were spendi ng noney on advocacy?

M5. WLSON: There was factual. W |earned severa

years ago sone courts were not.
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THE COURT: Those are the 20 courts that have been
designated as draft courts?

M5. WLSON: No. This is a purely voluntarily
program It just so happens that sonme of the courts that
there were sone concerns about decided to join the program
but it was purely voluntarily.

THE COURT: What about in Judicial Council ? You get
your budget fromthe legislature. You have a nmacro nunber
for child advocacy.

M5. WLSON:. No, but for court-appointed counsel for
parents and chil dren.

THE COURT: For that nunber?

M5. WLSON: Yes.

THE COURT: That's a defined budget itenf

M5. WLSON: Yes.

THE COURT: That's disbursed to the courts directly or
through draft; is that right?

M5. WLSON: To the providers directly.

THE COURT: Does the legislature have any say in that
or is this sonething Judicial Council has devi sed?

M5. WLSON: You nean the individual allocation
bet ween the court systens?

THE COURT: No. That's a good question, but |I'mnore
interested in parent and child advocacy. Is that line item

designated by the legislature in any fashion?
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M5. WLSON: Yes. Qur state appropriationis
$103 mllion.

THE COURT: The | egislature says you have to spend
that on child and parent advocacy?

M5. WLSON: Court-appointed counsel services for
parent and chil dren.

THE COURT: Excuse nme. That's 103 mllion?

M5. WLSON: Uh-huh

THE COURT: Then you allocate that to various courts
as you' ve descri bed?

M5. WLSON: Yes.

THE COURT: Wth respect to this county, the noney
goods directly to the -- the allocation for this county goes
directly to child advocates?

M5. WLSON: The AOC is nonprofit, and we contract

the law offices of Dale WIson.
THE COURT: How do you divide that up? Wat goes to
what and what goes to the others?
M5. WLSON: As a bit of background, prior to that

time, what the Sacranento court decided to do was to take

and split it 50/50 between these two entities.
Part of draft is trying to achi eve a workl oad- based

fundi ng nmet hodol ogy for vendors. You |ook at the total

directly with the nonprofit law firmthat represents parents,

their allocation fromthe adm nistrative office of the courts
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nunmber of clients served by each organization and base your
contract |levels on that.

So when Sacranmento joined draft, one of the things we
wanted to do was nove away fromthe 50/50 split because the
children's office necessarily has nore clients than the
parent's office.

So how we achi eved -- what we did there, we gave the
Sacranento Child Advocates Program a seven percent increase
in their funding as conpared to what they had gotten under
their contract with the court. W gave the |aw offices of
Dale Wl son a two percent increase. Both got an increase,
but both were underfunded, but we increased Sacranento Child
Advocates nore than the parent's firmto get away fromthat
arbitrary 50/50 split.

THE COURT: The 2008-2009 budget ?

M5. WLSON: Yes.

THE COURT: Gve ne the real dollars.

M5. WLSON: | don't have that.

THE COURT: G ve ne the approxi mate nunber.

MR, NAEVE: | could neke a suggestion that because
this is obviously sonething that is -- we could provide the
i nformation.

THE COURT: Provide it to ne. | want it under seal
in canera, whatever. | want to know what the nunbers are

MR. NAEVE: W can provide that, Your Honor.
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MR COHEN: Since | have SCA's adm ni strator here, |
can get a nunber for you if you would like it.

THE COURT: If there's sonme confidentiality issues --
| want to know what the nunber is. You can do it under sea
or --

MR WLSON: It's public record. |[|'m happy to provide
the information.

THE COURT: \What's the nunber?

MR WLSON: $2.3 millionin '08-"09. '09-'10, it was
$2.5 mllion. Rough nunbers.

THE COURT: How about the parent's appoi nted counsel ?

M5. WLSON: | don't know that nunber.

THE COURT: Roughly a little bit less than that?

M5. WLSON: It should be Iess than that by about five
and seven percent.

THE COURT: That's fine. Thank you.

The | egi sl ature says you've got $103 nmillion to spend
on appoi nted counsel services; correct?

M5. WLSON: Correct.

THE COURT: What happens if you don't spend that
anount or spend nore than that anmount? What happens to your
budget ?

M5. WLSON: W have historically spent nore than
that. Each year for the |ast five years we've spend nore

than our state appropriation. '08 -'09 we have spend 113
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mllion on the services.

THE COURT: What's the consequences of exceedi ng your
budget ?

M5. WLSON: We have to go and seek additional funding
for the program which they have been able to find by pulling
funds from surplus funding and ot her program areas -- state
operation programareas. W were put on notice in '08-'09
t hat none of that would be avail abl e because of the cuts
incurred by the entire judicial branch.

THE COURT: By whonf

M5. WLSON: By the Judicial Council, by our finance
di vi sion, that none of that funding we have been able to rely
on for the past four to five years would be avail abl e novi ng
forward because of the significant cuts the branch has
realized.

VWhat's really inportant here for you to understand is
that the $2.3 million figure that SCA is citing for their
contract, that in and of itself which is being argued to be
insufficient is based on this $113 mllion |evel of
expenditures which is in and of itself ten mllion nore than
our state appropriations.

THE COURT: Any other contracting agenci es seeking
nore funds?

M5. WLSON: Yes.

THE COURT: The answer is no?
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M5. WLSON: Yes.

THE COURT: How many?

M5. WLSON: All of our providers are seeking
additional funding. | think the reality is that many, many
of our providers in the state are underfunded. There are --

THE COURT: Anyone file any |awsuits such as this?

this 2.3 mllion. You did not pull that out of the air.
Cbvi ously, you have sone reason for 2.3 mllion; next near
2.5 mllion.

How does that happen?

M5. WLSON: It goes back to the transition from
county to state funding of the trial courts. Wen we
transitioned to state funding of the court systenms, each
court got a court-appoi nted counsel budget that essentially
was a rollover of whatever their |ocal county Board of
Supervi sors had been spending on court-appoi nted counsel

servi ces.

budgets were decided in the transition to state funding.

18

M5. WLSON: Not at this tine.

THE COURT: They all want nore noney?

M5. WLSON: Right. Some are them funded | ess than
SCA.

THE COURT: In terns of the allocation, this is based
on -- sone historical budgets in the past so you conme up with

This is, in fact, the way nbst court program operation
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Wth court-appoi nted counsel services in juvenile dependency
proceedi ngs, the Judicial Council has been trying to nove
away fromthat historical expenditure based funding and
certainly wwthin the draft programto start |ooking at
al | ocati ons based on workl oad.

THE COURT: \When you go to the legislature for your
budget and you're going to get -- got $103 nillion, and
you' re asking that for these appoi nted counsel services for
parents and children, is that the nunber you ask for?

M5. WLSON:. No. W don't go every year and ask for
our baseline budget essentially of 103 mllion. The state
has i npl enmented a funding policy wwth the entire judicial
branch where any increases that were afforded are based on
f or mul a.

It's sone conbination of the consuner price inconme and
the cost of living adjustnent. So there has been just an
annual percentage increase applied to the prograns for the
| ast several years until |ast year when in fact the entire
judicial branch was cut.

So we have not had to go forward and ask for that 103
mllion. That has been a baseline budget that in prior years
has been adjusted by two or three percent annually through
the state CPlI adjustnent.

THE COURT: What percentage of any of these nonies are

f ederal funds?
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start at around $40,000 a year.

THE COURT: Can you give ne a percentage?

is probably close to 80 percent of the budget.

THE COURT: The sal ari es?

budget .

MR, WLSON: Everybody's sal ari es.

budget goes to | awers' sal aries?

will verify that and let the court know.

M5. WLSON: None of the nonies that fund
court-appoi nted counsel services in California are federa
f unds.

THE COURT: Now let's talk about child advocates. How
is that noney spent? Lawers? Overhead? Wat percentage of
that goes to | awers?

MR WLSON:. 93 percent of that goes to fund basically
the staff of the agency.

THE COURT: Let's talk about |awyers.

MR WLSON: | would say -- | don't have it broken
down specifically. | can tell you we have starting | awers

MR WLSON. | would say the overall attorney budget

MR WLSON:. The salaries are 93 percent of the

THE COURT: 93 percent are | awers' sal aries?

THE COURT: This is about paying | awers nore noney.

| want to get an idea what | awers get. \What percent of your

MR WLSON: At least 80 percent of the budget.

20
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THE COURT: That would be hel pful to know. |If you get
35 enpl oyees and 17 of themare | awers, they' re getting 80
percent of the noney in salary?

MR WLSON: Right.

THE COURT: \What if you double the nunber of | awers?
What will that do? How about space?

MR WLSON:. That's the other issue. Space is always
a big issue.

THE COURT: If you double the lawers, wll you be
satisfied with the space you have now with the personnel
runni ng child advocat es?

MR WLSON:. | think there's ways we can do it out of
cubicles, but we do need additional space.

THE COURT: \What about ot her personnel ?

MR WLSON: You're going to need support staff. As
part of the draft project, they canme up with a fabul ous study
outlining what it takes to run an office based on the nunber
of children that are represented in the county.

Based on that, our staffing nunbers and sal ary nunbers
woul d require a budget of 5.6 mllion dollars. That's based
on their reports. W're operating on a 2.3 mllion budget.
Last year we ran a $100, 000 deficit.

THE COURT: What you're asking for is double at |east?
| don't know what you're asking for here. Enough to get the

j ob done; is that what it is?
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MR COHEN: W're falling into sonething we need to
clarify a little bit. The classes naned are the kids. SCA
IS a service provider.

THE COURT: But the services you want to have provided
have to cone out of the admnistrative office, and that's
going to take noney. | want to know where the noney is
goi ng.

MR. COHEN: \Where the noney is going is to SCA or
whoever that happens to be to then advocate on behal f of the
chil dren.

THE COURT: You're asking for nore |lawers. | don't
know if you're asking for nore secretaries or assistants or
case workers or what.

MR. COHEN: We don't know what that entails.

THE COURT: | have to decide that.

MR, COHEN: | understand that. Wat we're getting
into is a whole bunch of nunbers that give good background.

THE COURT: This is a serious matter and you're asking
me to do it and I want to understand what |'mgetting into.

MR COHEN:. W don't have enough of a record yet to be

able to crunch those nunbers.

THE COURT: |'mnot asking for exact nunmbers. | want
to know in general ternms. | get percentages and | understand
you can't say how many | awers that will take. | wll have

to decide that; is that what you're asking me to do to get
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up with their recommendati on of how many kids shoul d be
served by any one | awer. The constitutional clainms goes one
step even less specific, which is we want to nmake sure that
they can do what they need do under 317 and everything el se.
So where we are is to say, Your Honor, what we know i s what

is being given isn't enough.

this injunction says: Well, the advocate's budget shoul d be
doubl ed. They need nore | awers, case workers, this and
that. What about the children in Santa Cara County? Wat
are they going to say?

MR, COHEN: They nay say the sane thing --

THE COURT: What is the legislature going to say?
Aren't | getting into the very problemthat's raised by
abstention; in other words, you're asking ne to pick out one
county. This is a very deserving county based on what |'ve
read. This is a real problemand | appreciate that totally.
This is in sonme ways outrageous.

But the question is: \What about the rest of the
children in the State of California? Los Angeles County is
going to be at the door. The |egislature says you can only
spend $103 million. Wat is going to happen?

MR. COHEN: The | egislature doesn't say that.

MR. COHEN: What we want you to do -- the ACC has cone

THE COURT: Let ne ask you this so I'mclear: Suppose
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THE COURT: The point is that whether they say or
don't say, this noney is comng fromsonewhere and it's
com ng from sonmewhere and com ng to Sacranmento County. \Wat
about Santa Clara County or Los Angeles County or Santa
Bar bara County or whatever? Those kids are just as deserving
and they're in the sane ness you're in.

MR. COHEN: Well, you're also facing the parity
guestion. Let's take the draft. W' re tal king about 20
counties --

THE COURT: 20 counties including Los Angel es County
and Al aneda County and Santa Cl ara County; what about those
ki ds?

MR. COHEN: Let's start there. Let's go first with
what is the conparison between Al aneda County and --

THE COURT: How do | know that? Cone on. |'mtrying
to find out how it mght inpact other children around the
State of California and other counties in draft.

MR NAEVE: |If | could insert one thing. The draft
program it's not just the children. |If there's nore funding
that goes to the kids in a particular county, counsel for the
parents are going to | ook over --

THE COURT: | suspect they're | ooking for nore noney
too. It's the domno effect. |1'mgoing to focus -- this
nmoney has to cone out of soneone's pocket, and | presune it

wi Il conme out of sone other kid' s pocket in sone other
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county.

MR, COHEN: Not necessarily.

THE COURT: How do | know that? |'mjust going to say
| want $2 million dollars for Sacranento County? | nean,

that's going to be ny order. You don't think Judge Fogel or
Judge Snyder in Los Angeles County is going to get the sane
thing going? They are going to get a case filed. You're
going to have federal judges running amuck in all these
budgets, and it nmakes no sense.

This strikes ne as a very difficult disconnect that I
get between budgets around the State of California and each
draft county and me. |1'mthe one that's saying Sacranento
gets nore noney. |'mjust trying to get ny arns around this
and see what effect that has on peopl e beyond ny
jurisdiction.

MR COHEN: | understand that concern. Let nme see if
| can address it. Let ne raise another couple concerns.

The first one is that what you have in front of you is
a dispute relating to kids within Sacranento County not
getting their Constitutional R ghts.

THE COURT: Right.

MR COHEN: That's what's before you

Now, your question is: \Wat happens if | give noney
here or what happens down the road in terns of the dom no

effect and so forth?
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That doesn't stop you fromturning around and sayi ng:
There is a constitutional issue. | don't like to get in the
m ddl e of the budgets.
"' mnot asking you to get in the mddle of budgets.
VWhat |'"'mtelling you is: Look. Wat we are seeking in terns

of relief is not that you get in the m ddle of the budget.

What we would |like you to say to the ACC is: Look. You've
take taken on the responsibility for this program They
adm ni ster the draft. They have a budget. They have funds
comng fromdifferent places going to different things.

One of the responsibilities is to make sure that the
constitutional R ghts of these kids are protected. |If that's
raising funding, great. |If it has to come from sonewhere

else, it has to cone fromsonewhere else. That's their
responsibility.

THE COURT: That's a little shortsighted. Let's go
back to kids in other counties, draft counties. |'msure the
folks in Los Angel es County woul d nmake the sane case you're
maki ng. Let's assune that's the case. Mybe it's worse in
Sacranment o County.

By the way: |Is this the worst county or are there
ot her counties worse than this?

M5. WLSON: Your Honor, there are other counties
wor se than Sacranent o.

THE COURT: Doesn't that strike you as bei ng sonewhat
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anomal ous? You're asking nme to do sonething that may affect
the lives of other children in other counties that may not
get enough noney and have a worse problemthere in ternms of
constitutional deficiencies than we have here.

Should | care about that?

MR. COHEN: Yes, you should. But what you should be
| ooki ng at, once again, that's a factual dispute as to
whet her Sacranento --

THE COURT: It's a matter of abstention. 1'mgetting
into sonmething here that involves budget --

Go ahead. You want to argue?

MR HOMRD: Ed Howard with the Children's Advocacy
I nstitute.

THE COURT: This does get to the heart of abstention.
| amgetting into budget disputes. 1'Il be dealing with a
budget of this agency that has to fund all the counties,
whet her in draft or not, and, specifically, draft counties.

"' mconcerned -- as a super judge, |'mtaking noney
fromthis agency to give to Sacranmento County which is very
needy, nmaybe not the neediest county, and turn ny back on
children in other counties that nmay be in worse shape than
they are here.

That troubles ne. Should it trouble ne or should I
not care?

MR HOMRD: It should trouble you. There are two
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el ements that you should be troubled about. The first is, of
course, that as ny coll eague nentioned, you have plaintiffs
with individual clains before you in this case.

That whil e what may happen in other counties is
certainly of issue for the Children's Advocacy Institute and
Your Honor and anybody who cares about those kids, you do
have a case at bar

But, nore inportantly, there is an assunption built
into Your Honor's question, which I'mnot sure is correct and
the legislature is not correct. The assunption appears to be
you're going to have to rob Peter to pay Paul, i.e., there
are insufficient funds under the current control of the AOC
both fromthe | egislative appropriations, but also fromthe
fund that derives fromother court fees and incone.

The assunption of your question appears to be that
there is sone limted funds, but the question of how and what
priorities the adm nistrative office of the courts and the
Judi ci al Council deploy in funding the things under their
agency is sonething that is in question as we speak in the
building wwth the big done down the street.

THE COURT: Maybe we should defer to the big done?

MR. HOMARD: We certainly should not.

THE COURT: You said a nouthful. | want to renmenber
that. You're telling me this whole issue is being exam ned

by the state | egislature?
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MR, HOMRD: No.

THE COURT: Tell nme what you're referring to, "this is
under the big done."” What is under the big donme?

MR. HOMARD: The question of whether or not -- the
adm nistrative office of the courts has spent approxinately a
billion and a half dollars on a new managenent system It
has contacted to build new courthouses while it can't --

THE COURT: \What does that got to do with ne?

MR HOWARD: The reason that's relevant is that the
assunption of your question is that if the AOCC and the
Judi cial Council currently does not have the noney to nake
all of those --

THE COURT: M assunption is that | should be very
careful getting ny nose into a budget battle on what the ACC
spends and to say that I'mgoing to decide what they' re going
to spend here, despite the fact there's great question what
they're spending in their entire budget.

You're telling nme the State Capitol, the |egislature,
is taking a hard | ook at what is going on?

MR, HOMRD: No. Nobody precisely knows precisely how
much noney the ACC has and what it's spending it on.

THE COURT: That's an assunption |'m making; right?
don't know what they're spending.

MR HOMRD: You don't at the current conplaint stage.

THE COURT: | understand that. Look. W may be
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getting ahead of the story. This does go to the heart of the
i ssue of abstention.

MR HOMRD:. It does not. Every single case, whether
i n medi cal, ADA against the courthouse, every single case
against the state as it relates to state prograns invariably
i nvol ves the expenditure of state funds; every single one.
Your Honor, |I'mcertain, has heard cases like this in the
past .

The question before the court is whether or not the
def endants have broken the law. There may be fi nanci al
consequences to that down the road, but the financia
consequences to that, whether they are limted to the
children in Sacranmento or 58 counties or --

THE COURT: There's a lot of federal |aw and nost of
it doesn't break in your favor. There's a great deal of
concern about the institutional reformcases and getting into
federal judges, you know, running aspects of state
government, particularly as it applies to the courts. This
is about getting involved in the court system | believe it
is that.

That does not nean |I'mnot going to do it. | think
this clearly involves the courts in Sacranmento County and
eventually the courts throughout the state in California.

But in any event, | want to peel this onion a little nore. |

under stand what your argunent is.
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Now |I'm tal king about if | make this decision or any
judge nmakes this decision to increase the budget, for
exanpl e, Sacranmento County, what about the parents?

Shoul dn't they be entitled -- they are having the sane
probl ens the kids are.

MR COHEN: W don't know that issue either.

THE COURT: | don't either. [I'min the dark about
that. \What about the courts? You want nore judges? | can

speak with exquisite know edge that we have the heavi est case
load in the United States. W would | ove nore judges. More
| awyers doesn't help us at all.

W would |Iike nore judges, but the bottomline is:
can't see howif | get into this, if I find there's a
constitutional violation here, an affirmative that has to be
corrected by nore |awers, it's going to have to have nore
judges to nake this thing work.

You can't have tw ce the nunber of |lawers and only a
few m nutes of a hearing because there's so little tineg;
you' ve got to increase the nunber of judges. You want nore
j udges; right?

MR, COHEN: Correct.

THE COURT: Whose budget is that going to gouge?

MR, COHEN: Sane budget.

THE COURT: |I'mgoing to tell the Judicial Council how

many judges Sacranento shoul d have?
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MR COHEN: What we are asking for is not a specific
fundi ng anmount - -

THE COURT: But you want nore judges; right?

MR. COHEN: We want the ability, whether it's nore
full-time judges, nore part-tine judges --

THE COURT: That's up for ne to decide; right? 1'm
maki ng t hat deci sion?

MR COHEN. No, you're not. What you're saying to
Sacranento County and to the ACC is: Look. You need to have
enough personnel to guarantee the rights of these individuals
who have participated in the process --

MR. NAEVE: Could | at |east --

THE COURT: Finish your argunent, then you can object.

MR COHEN: -- and whether that is one nore judge,
two nore judges or three nore judges and how nuch has to be
paid to themor anything else is not sonething we're asking
you to do. What we're asking you to do --

THE COURT: How can | not help but do that? You're
asking me to declare that there are constitutiona
deficiencies in the dependency hearings; right?

Way it is unconstitutional is because there's not
enough judges, not enough | awers, not enough resources being
spent on these kids and their problens. | understand that.
You tell me I"mjust going to say -- you want declaratory

relief or injunctive relief?
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Wul d you stop at declaratory relief?

MR. HOMRD: | think what the confusion is we are not
asking for a particular load star at this juncture, as in the
Mar asol case and the Kenny A case and the other cases, the
question is as to the nunber of judges and | awers required
in order to conmply with the federal and state |aw --

THE COURT: Who will decide if it conplies? It's ny
decision. | make that decision. |I'mauditing the Sacranento
courts to determ ne whether or not they conply with the
Consti tution.

That's what you're asking ne to do; right?

MR. HOWARD: Conforming to evidence and proof at
trial.

MR. NAEVE: Your Honor --

THE COURT: You want to interject sonething?

MR, NAEVE: The only thing the conplaint says is: Pay
nore noney. But in ternms of evaluating abstention and
evaluating there's a claimfor relief, the standard is very
cl ear that you need to be | ooking not at just what the
conplaint is alleging, if it's just alleging conclusions as
it is here, but instead, you have to ask now. \Wat the
practical effect of the conplaint will be?

W' ve given you the Lucky case where the court
observes that if you don't do that and accept the blinders

that the plaintiffs gives you, you nove down the case and
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then you find out later: GCh, by the way, we want ten judges,
and if you don't give ne ten judges, | guess you're going to
hol d the Presiding Judge of Sacranmento in contenpt.

At that point you realize: | have abstention problem
That's why at the beginning of the case you' re doi ng exactly
what the courts need you to do, which is |ook at the
practical inplications of what the conplaint is alleging and
t hen eval uate whether that is inextricably and intertw ning
you in the system which it is.

THE COURT: There is no way | can provide injunctive
relief here without essentially running the juvenile court
dependency court. | have to neasure whether it's conplying
with ny order, elect a special master -- how do | not nonitor
whet her or not that court is obeying ny order?

How does that happen?

MR. HOMRD: Quite easily, and w thout Your Honor
having to assune an overseeing role in the dependency court
here in Sacranmento. Two specific reasons. W have pled a
conpl ai nt that seeks two things which can be nonitored with
preci sion and ease, and that is --

THE COURT: You're telling me that?

MR, HOMRD: Yes.

THE COURT: |'ve heard that before. You' ve been on
this side of the bench?

MR HOMRD: Just the nonent |'ve lost the will to
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live.

The two questions presented to you are going to be
resolved by -- just as they were in the Kenny A case --

THE COURT: |I'mfamliar with that case.

MR, HOMRD: The Kenny A case says you have to have
this nunmber. |In the Los Angel es Bar Associ ation case where
the plaintiffs lost on the nerits, the questions of
justiciability, according to the Ninth GCrcuit, as to the
nunber of appropriate judges in civil cases in Los Angeles --

THE COURT: The Kenny A case had nothing to do with
the judicial system The judge was very clear about that.
The second case, yes; first case, no. He was talking about
child protective cases and how they function in Ceorgia.

In the Los Angel es case, it was whether or not the
statute was constitutional or not. There was no funding, no
oversight, none of that. Those are apples and oranges, in ny
opi ni on.

Let's tal k about funding and whether funding is
adequate to conply with the constitutional mandate. That's a
totally different injunction than either of those cases, in
nmy Vview.

MR. HOMARD: That ungenerously reads the conplaint in
this stage. The conplaint asks for an injunction, not that
it's 188, not for a particular line itemanount, but an

i njunction conformng to --
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THE COURT: That's what's insidious about this thing
and that what makes it so difficult for the court to engage
with state courts. [It's anorphous. |'ve got to deci de what
is necessary. |'ve got to decide what is conpliant. |'ve
got to decide, whether it's noney, |awers, judges, that's ny
decision to make. If | decide not enough judges, gotta get
nmor e judges; not enough | awers, gotta get nore | awers; not
enough case workers, get nore.

That's the problemhere. That's where | feel | am
bei ng asking to essentially adm nister the Child Advocacy
Programin Sacramento County. [|I'mthinking about other
judges around this state are going to be asked to do the sane
task, and then you're going to see chaos in terns of state
budget and the courts in terns of how the courts are run.

Let's talk about declaratory relief. You want ne to
declare that there is a -- if I can find your conplaint.
Essentially, you're asking the court to declare that
def endants actions or inactions, defendants and each of them
violated or continue to violate or will violate plaintiff and
class nmenber's rights, and it cites a series of statutes and
the State and Federal Constitution.

If |I declare that the Superior Court of Sacranmento has
violated the Constitution as to all these class nenbers and
the plaintiffs, aml not going to unwi nd the case of the

parents? They are going to say: Wit a mnute. | lost ny
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child and this was an unconstitutional proceeding.

VWhat is going to happen? Wat is the effect of ny
declaration that: Look. Everything over there is
unconstitutional ? What do you think parents are going to say
who lost their child in a serious, highly-disputed hearing,
and the judge only had ten mnutes -- that's exactly your
case -- or the lawer only had 15 mnutes to talk to thenf

VWhat is going to happen to those cases?

MR. HOMRD: There are two answers. The first is
that, to be very clear, our conplaint asks that nothing
happen to those cases. Every single case involving Younger
abstention specifically involves a situation where a federal
court was asking to intervene in an ongoing case. |It's
inportant at the threshold to say that.

THE COURT: |I'mtrying to find out fromyou as a
practical consequence of ny finding of what's going on in the
superior court as to dependency is unconstitutional, the
ram fications of that with 5, 6100 children affected and |
don't know how many thousands of cases involved is going to
be unwound and you're going to find parents and children who
feel they have been deprived of their rights com ng back into
court and it's going to be chaotic, isn't it?

MR. HOMARD: Respectfully, no.

THE COURT: Wy not ?

MR HOWMNRD: Because the nature of the order that we

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) 41%?13%8 uSDC




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
are asking for does not in any way, shape, or form affect any
particul ar proceedi ng?

Your Honor is using the word "proceeding." |If we had
a proposed order in front of you now --

THE COURT: Look. Wit a mnute. You're a |lawer and
you're saying: | declare that due to the actions or
i nactions of these defendants that the menbers of this class,
their rights have been viol ated under the Constitution;
right?

MR, HOMARD: What we are asking for is prospective
relief.

THE COURT: No. It says "violated," past tense. It
says the declaratory judgenent due plaintiff's actions or
i nactions, the defendants and each of them viol ated, continue
to violate and will violate the constitutional R ghts,
statutory rights of all the class.

Now, what do you think is going to happen? You may
say: Well, | wouldn't do anything about that. The judge
said my hearing didn't violate the Constitution. He's going
to say: Well, that's a nice thing to hear froma federa
judge. Let nme go back and visit that judge again that just
gave ne a bad deal.

Why woul dn't he? Why woul dn't you do that?

| f you got this order and you had a dependent child

that didn't have a chance to talk to his attorney |ong enough
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to be represented, you wouldn't go back and revisit that
case?

MR HOMRD: W wouldn't do that for precisely the
sane reason the defendants say we wouldn't do it in their
nmovi ng papers. This case -- the order, whether it's the
declaratory relief or the injunctive relief, would sinply say
that the case | oads being i nposed on dependency judges and
upon dependancy counsel are too |arge.

THE COURT: Were too |arge?

MR HOMRD: Wre too large and will be too | arge.

The question of whether or not any individual
proceedi ng was wongly deci ded as a consequence of that
involves -- it's an entirely different case involving an
entirely different step of showi ng that there was individua
prejudice in that particul ar case.

THE COURT: You're telling me there's not individua
prej udi ce anong these class nenbers?

MR, HOMRD: Depends on how you tal k about prejudice.

THE COURT: Let's not parse. | nean, cone on. You're
telling me that these kids have not had enough adequate
representati on because there are not enough | awyers.

MR, HOMRD: They have been injured undi sputedly.

That is different than arguing -- then seeking to overturn
the decisions in any particular matter.

THE COURT: If, in fact, | neke this declaration --
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representing these children or the parents that feel they did
not have sufficient tine to present their case are not going
to be filing wits left and right?

If | say that what has gone on here is
unconstitutional, you're telling nme there will be no
consequence at all? Not at all? No lawer is going to say:
Well, Gee, that doesn't bother ne. Just because ny client is
upset because the kids are living nowin a foster hone, that
client is not going to be upset when | issue that order?

"' masking you: Wuld a |awer take action in that
case?

MR HOMRD: The | awer would only be able in good
faith to take action if the |lawer could also argue if the
result in the particular matter --

THE COURT: | understand that, but the bottomline is
you're arguing this is happening constantly; that there's not
enough | awers, not enough judges. These children are not
being treated fairly under the Constitution under federal and
state statutes.

| mean, | can't imagine you' re saying: Wll,

M. Lawer, that was just a general comrent, does not apply
to you specifically. Every lawer's case is personal and
specific, just like all politics is local. 1It's their case.

It speaks of that |awer as clearly and |oudly as you coul d.
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maybe you don't think so -- but this will unleash the
fl oodgate of litigation as a result of that.

MR HOMRD: | respectfully disagree. Here's the
poi nt that drove us to court. Even assumng all of these
specul ations are precisely accurate, then it provides these
plaintiffs with no forum whatsoever to vindicate their |ega
rights, whether they be constitutional, whether they be
federal, state, statutory, because every single one of your
argunents -- even if we went back to state court --

THE COURT: Way? Because the |awers are too busy?
Your argunent is that they don't have the tinme; right?

MR. HOMRD: The argunent isn't just that they don't

have the tine --

in state court where the state judge can |look at this? You
have the tine. They have no avenue of redress.
| haven't given counsel a chance to comrent.

MR. COHEN: He's going to |let us keep going.

this through an appeal? There is certainly recourse to the

superior court; right? There's recourse to the appellate

case and take it up to the appellate court?

THE COURT: Why don't you take one of these cases up

facts are the facts. But why can't counsel of sonebody take

courts? If thisis, in fact, the case, why can't you take a

41

THE COURT: The |awyers are overburdened. | think the
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MR. HOMRD: First recognize if we were to do that on
an individual test case basis involving one plaintiff, all of
t he specul ative parade of horribles that you identified would
still happen. Even to the extent that they are true, whether
it's atest case individually or a test case the way we have
cited it and brought it to Your Honor, all of those
consequences are going to happen either which way.

So the question is whether or not the individual
dependency counsel are able to bring such an action? The
conplaint, which is assumably true, alleges they can't even
nmeet their client. They can't even file the wits in order
to get sibling visitation right now.

Even aside fromthat, dependency court itself is
sinply not designed to sit here and have a | engthy coll oquy
on Younger abstention.

THE COURT: Look. You can take that -- that's not the
court of last resort. That's the court of first resort. You
have an opportunity to nmake that decision, don't you, based
upon the kind of things you' re arguing?

You have no federalismissue at all. You have a clear
shot of all the questions you're raising, don't you?

MR. HOMRD: A court of first resort when we have
federal clains is federal court.

THE COURT: State court can certainly entertain

federal clains; right?
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MR HOMRD:. Yes. State court can certainly entertain
federal clainms, but the federal court can also entertain
federal clains, and we're allowed to have our choice of
forum not w thstanding --

THE COURT: Well, look. I1'mnot so sure you have a
choi ce of forum under these circunstances where you have
serious federalismissues and serious institutional reform
l[itigation. Look. The courts have been very cherry about
that, very worried about getting into running a state court
system which I'mgoing to have to do if | issue this
injunction. There's a big difference here.

MR HOMRD: In a nyriad of circunstances, every
court, whether it's federal court or state court that has to
adj udi cate the advocacy of Medi-Cal rates, it's a daunting
t ask.

THE COURT: That doesn't bother ne. 1It's not daunting
at all. You just have to do the work. This is about
engaging in dealing with the courts of the state. This is
federal court.

MR. HOMRD: Respectfully, | disagree. This is about
| ooki ng at case | oads, |ooking at what the | aw requires those
| awers to do and figuring out whether or not those | awers
can do the things that state statute, federal |aw and federal
constitutional provisions allow themto do.

If the answer is that the nunber of |awers currently
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bei ng provided under the draft programare insufficient to do
the very clear listed things that |awers are required to do
by state and federal law, then that is our case.

MR. NAEVE: You still cone back to an issue of
enforcenent. In terns of just your point, whether you | ook
at the conplaint or take the conplaint as true, 1'll refer
you -- it's the Lucky versus Harris case out of the El eventh
Crcuit 972 F.2d at 673 is the first page.

The main page is at the back. I'mtrying to find an
internal page cite. What they are asked to address in this
case -- I'lIl read a little bit of it. You can read the rest
of it.

"Plaintiffs contend that the court should
not anticipate at this stage of the
l[itigation that it would be forced to enter
relief which would offend principles set
forth in O Shea."

The court then goes to quote from O Shea and says:

"The question rises: How can conpliance

be entered if the beneficiaries of the

i njunction were to charge that it had been
di sobeyed? Presumably, any nenber of
respondent class who appeared as an accused
before petitioners could allege and then

have adjudicated a claimthat the
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petitioners were in contenpt of the federa
court's injunction order with review of an
adverse decision in the Court of Appeal."”

It goes on to say with respect to review ng courts:
"If the state judge does not obey a
district court's injunction, are we wlling
to jail the state court judge for contenpt?
Avoi dance of this unseenly conflict between
state and federal judges is one of the
reasons for O Shea and Younger."
The court then goes on to say:
"We're constrained therefore to focus on
the likely results of an attenpt to enforce
an order of the nature sought here. It
woul d certainly create an awkward nonent at
the end of the protracted litigation, a
conpl i ance probl em arose which would force
abstention on the sane grounds that existed
prior to trial."
| think the concern that you were addressing, the
conplaint is witten in a way to try to avoid this issue, but
as we suggested in our papers, you really can't.
THE COURT: Let ne ask this. Let's talk about judges.
| don't know who is going to appoint these judges. But |I'm

going to say: Judge Mze, | want five nore judges. Were
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not asking nme to do that, are you?

MR COHEN: No.

are you asking ne to do?

addi ti onal --

THE COURT: You're telling me that

s that what you're telling nme?

MR COHEN: Fewer in federal court?

dependency court; right?
MR COHEN:. Correct.

THE COURT: | tell himto do that?

THE COURT: |'m |l eapfrogging a |ot of

all ocation of judges just as nuch, crimnal,

Mze: | want you to reshuffle the deck and I

does that cone fron? | as a federal judge has the power to

MR, NAEVE: Could | ask even how you get there?
I ssues, but |
want to get to that one. How do | force Judge M ze or the

Governor or anyone to say: You've got to appoint

THE COURT: Wen you say you want nore judges, what

MR COHEN: \What we're saying is the court makes an
civil,

probate, whatever else. W're saying there needs to be

woul d tell Judge
want nore

judges in dependency court and fewer in crimna

THE COURT: Excuse ne. Allocate nore judges to the
dependency court and take sonme out of the crim nal

Wherever you want to get them but | want nore judges in the

- you're

court?

courts.

46

j uvenil e,
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MR. COHEN: | believe you have the ability to ensure
the rights of those children --

THE COURT: Counsel, this is not in a vacuum here.
You're telling nme I've got to tell Judge Mze, who |I'm sure
i s underfunded and overburdened, and all those problens --
there's crimnal defendants and civil litigants, the whole
court system and I'mgoing to tell him Reshuffle the deck
|, Judge Danrell, want you to take five judges from your
court and put themin the dependency court and you worry
about where you get them

s that what you're telling ne to do? | think it is,
isn't it?

MR COHEN: It is.

THE COURT: You find that to be a little daunting? |
could think of at |east six cases that would be very
persuasive in the other direction. You give nme a case where
t he judge has done that, has required the state court to
appoint either nore judges or tell the state court judge to
put nore judges in some area that he happens to be concerned
about .

Tell me where you find that kind of case law. Do you
have any cases? Have you ever heard of that before?

MR. COHEN: Well, but what we do have is New York
State saying that the anmount paid indigent attorneys is not

sufficient.
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THE COURT: Look. Let's talk about judges. You're

telling me to tell the state court judge, presiding judge to

take -- | want you to put five nore judges in dependency
court?

MR. COHEN: Wy is that any different than a speedy
trial right for a crimnal defendant which has been

chal I enged by habeas --
THE COURT: Don't conpare habeas to what we're doing

here. This is a civil action and you're speaking of an

injunctive relief that requires ne to order a state court how

to run their court. | think that is a tough one for nme to

understand how I woul d possi bly have authority to do that.

You're telling ne | do though?

MR COHEN: | believe you do --

THE COURT: Show nme a case where that's ever happened
in the history of this country. Have you got one?

MR HOMRD: | will certainly |look for one. Wat we

the judge's claim If at trial

have presented the court, this cause of action was nodel ed on
the Ninth Crcuit Los Angeles case. |In that case the
court --

THE COURT: The Eu case?

MR HOMARD: |'msorry. The Bar Association case.

THE COURT: That's the Eu case.

MR. HOWARD: The bottomline is this, Your Honor, with

it's denonstrated to Your
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Honor -- if the evidence shows that there is a Fifth and
Fourteen Amendnent violation or a violation of federal |aw
because what is and is not going on, if based on the evidence
that's what it shows, regardl ess of how unseemy or difficult
it mght be, these are abused and negl ected children that
have rights that need to be vindi cated sonewhere.

And if it happens to be the policy decision of the
Judi cial Council that is violating their rights, that is nore
or |l ess cogni zant under the Constitution or federal |aw than
it is on the other coordi nate branches of the governnent.
That has to be the --

THE COURT: The Eu case did not involve any injunctive
relief; right? That was declaratory relief?

MR HOMARD: | don't recall that.

THE COURT: The Ninth Crcuit did not enjoin nor did
the District Court enjoin anybody. They asked for a
declaration. Let ne ask you this: What about a declaration?
You want nore than a declaration; you want an injunction;
right?

MR. HOMRD: We prayed for an injunction. One of the
t hi ngs that happens with abstention, specifically Younger
abstention, is that the cases we cited in our brief
illustrate precisely the stuff you're struggling wth.

If there is a possibility that the court can fashion a

remedy that avoids the questions of comty to an ongoi ng
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judicial proceeding that are at the core of Younger, the
court is obliged to do that, but it doesn't have to be nor
should it do that here at the ultimte threshold of the case
before there is a single piece of evidence before Your Honor.

One of in cases we provided -- Kenny A -- |'ve got too
many Kennys -- John A. The court goes renedy by renedy
finding such things as changing the conputer system as not
bei ng runni ng afoul of Younger and ot her nore invasive
remedi es than sinply the thing we're asking for here which
is --

THE COURT: More | awyers.

MR HOMRD:. Here's what they have to do by statute.
Here is the nunber of people you' ve got. Here's the
evidence. |If it doesn't work --

THE COURT: Counsel, | think you're just skirting
around the el ephant in the roomhere. You want nme to declare
what is going on in the superior court is unconstitutional
and has been unconstitutional.

To renedy that, you want ne to get nbre noney into
this program which is understandabl e, neaning nore | awers,
and also to tell the judges to either order new judges
appointed or I will tell Judge Mze that he has to shift his
judicial resources where | want them

MR, HOMRD: The el ephant is outside.

THE COURT: It is? Wiy do | get the haunting feeling
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|"m | ooking at it?

MR HOMRD: | hope that refers to the case and not
the | awyer arguing it.

The reason it's not in the room Your Honor, is
precisely this: W're not playing around with the
proceedings. This is not a question about the
constitutionality of everything going on in dependency court.
It is precisely the Kenny A case. It is simlar to the
Marasol case. |It's simlar to a zillion cases we quoted in
footnote 22 of our brief. These are cases where
Constitutional Rights in dependency proceedi ngs are at stake.

In this particular instance, you have a federa
statute that says guardian ad litens have to be able to do X
Y and Z. You have a conplaint that says they can't. |If |
hear your argunent, that is not a violation that is
addr essabl e anywhere because of the practical problens of
figuring out howto do it.

The sane is true with the Rule of Court or Section 317
or at bottom of course, the requirenents of the Fifth and
Fourteenth Anendnent. If, in fact, they require counsel to
be able to do X, Y and Z, and counsel cannot, according to
proof, do X, Y and Z, there will be a renedy. It may be a
remedy in light of Your Honor's concerns that falls short
t han what we woul d ot herw se hope for, but there nust be a

remedy.
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THE COURT: Well, I'"'mnot the renedy Santa Claus. 1I'd
like to have renedies for everything, but it's not always
possi ble. You understand that as a |lawer. You re well
aware of that. There are many cases that are inpinging on
your argunent, the Suprenme Court, the Ninth Crcuit and even
the Eu case is not entirely hel pful.

Be that as it may, let's talk about standing. [|I'm
t hi nki ng about causation and redressability. |In terns of
causation, your viewis that all we really need here, |
guess, is nore | awers or nore noney, which would result in
nmore | awers and nore judges; right?

Is that basically the progran? That's what |'m
hearing. That's what you wote about. That's what |'m
assum ng you want.

MR, COHEN: You switched gears on ne.

THE COURT: | want to know what the cause of the
problemis and | want to find out if the |ack of |awers and
| ack of judges is the problem is that right?

MR, COHEN: Correct.

THE COURT: No other causes out there that need to be
dealt with? Wat about the conpetency of the [ awers? |
don't want to inpugn the |l awers, but sonetines |awers cone
into this courtroomwho are not entirely ready to try a case.
Soneti mes good | awyers versus not so good | awers; efficient

j udges not so efficient judges.
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MR. COHEN: If that's sonething that wants to be
tested by way of discovery in trial, that's fine. W pled
the conplaint stating these | awers are conpetent. They' ve
done a good job. They've done everything they can, but they

just can't do it all.

THE COURT: | guess the point here what you're really
tal king about, I'mnot going to be able to test these | awers
that you're going to hire. |1'mjust going to say. Here's

the noney; go hire the | awers?

MR, COHEN: Correct.

THE COURT: What about that?

MR. NAEVE: There's two issues here. The first issue
has to do with the main plaintiff --

THE COURT: | understand that.

MR. NAEVE: They have to show that the noney that is
going to be paid to soneone is going to nmake a difference.

We don't have those parties here. The |awers are not party
to the lawsuit.

The second is that there's no guarantee that if you
give the plaintiff noney, that that will result in any better
representation than there is now. There's no guarantee that
the noney won't go for nore admi nistrative funds or to a
different building or, for that matter, hiring | awers who
are not as conpetent as the | awers already there.

In terms of saying: W just need noney, it seens to
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me that by itself is there's still a causal gap that they
can't bridge.

THE COURT: You concede the | awers are overburdened?

MR NAEVE: | do.

Let ne back off. | have to because the conpl aint says
it. There is a difference between sayi ng overburdened on the
one hand and injury, which is the whol e point of standing, on
the other. The cases are pretty clear. You heard counsel
when we were tal king about how to chall enge the Court's
order, he got up to say: Well, those people who are going to
appeal, they're only going to appeal if, and the "if" was
going to be, if there has been sone type of ineffective
assi stance of counsel .

In the absence of proof of any ineffective assistance
of counsel, for that matter, in a conplaint, allegation of
i neffective assistant of counsel, there is no injury.

Assune for the nonent, though, that we're talking
about inconpetency. Causation then asks: Here's the noney.
Does it fix it?

You don't have the | awer here, so who knows. You're
not going to be able to control that process. But, nunber
two, as the courts have said, and we've cited those cases, it
is incredibly speculative to say that just paying noney
necessarily nmeans that you're going to get a better result.

Case load isn't the issue. |If it were just case
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| oads, they m ght have sonething to tal k about. W only care
about case | oads because the argunent is -- there's another
el ephant in the room-- the argunent is we care about case
| oads because the kids aren't getting the representation that
t hey need.

That is the mssing link. They don't allege that.
VWhat they allege in general terns is: Case |oads are bad.
Then there's a line, and we tal k about the individual
plaintiff's clainms, and what you get in the individual
plaintiff's claimare: M |awer hasn't spoken to ne.

| don't want to mnim ze those allegations. On the
judicial branch, we take those incredibly seriously. It's
really hard to nmake these argunents sonetines. But what
connects those things that they allege with case | oads?
Not hi ng. You have to assune it.

On the causation and the standing case, it's the sane
thing. One assunes if you give them nore noney, sonething
will get better. |If | pay a | awer nore, does that mean he's
going to neet wwth his clients nore?

THE COURT: Well, your argunent is judicial and | awer
resources. That's what they're asking for. You augnent
t hose resources, the problemis going to go away. That's the
argunent .

MR. COHEN: But the argunent is supported by their own

draft program The whole idea of draft was to try to get
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sone regularity around the nunber of counsel to the nunber of
ki ds.

THE COURT: Wy did you have those nunbers, 1887

M5. WLSON: Right.

THE COURT: \What pronpted that and why did you sel ect
t hat nunber?

M5. WLSON: The |egislature directed Judicial Counci
to establish a case |oad standard. The Judicial Counci
undertook a case | oad study and a standard which we knew we
couldn't fund for both parents and m nors' counsel. So we
really need to be clear here that the case | oad standard is
for parents and children's attorneys. There's no arbitrary
di vision of those clients types here.

We conply with the legislative directive. W
est abl i shed --

THE COURT: Does the parent case load -- is that 300,
400 cases? \What is that?

M5. WLSON: The parent case |load in Sacranento

County -- I'mnot sure what the nunber is.
THE COURT: |I'd like to know what that is. Wat about
that, counsel? W don't know -- | guess it doesn't matter

what the case load is like. The idea is you want to get this
nunmber down for judges and | awers?
MR HOMRD: Correct. During the study that led up to

the 188 aspirational standard, the adm nistrative office of
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the court did an excellent job. They gave you part of the
exhibit. In that study, it denonstrates that, one, the case
| oads are too high

Two, that there is a causal connection in those
studi es between the case | oads being too high and dependency
| awyers not being able to do things, specifically the kind of
things alleged in our conplaint.

The question posed by counsel for the defendants as to
what injury needs to be shown would be entirely correct had
we brought a case that seeks to overturn the decisions in
dependency court. We have not. They are noving to dismss a
case we have not brought.

Every single one of the cases that they cite for this
proposition of needing not just injury, that the attorneys
can't do stuff that state law requires themto do, but,
additionally, that the decision rendered in a particul ar
matter was wongly decided. Every case they cite for that
proposition is a case not surprisingly where the plaintiff
sought to chall enge that decision, whereas we have provided
cases to Your Honor, the Lucky versus Harris case, which
specifically and comonsensi bly says: Look. You don't have
to plead injury for which you are not seeking redress.

We are not seeking to overturn any particul ar decision
here. In fact, you can see that nost clearly, Your Honor, by

exam ning not the constitutional clains but our CAPTA claim
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Qur CAPTA cl ai m based on federal |aw says that guardi ans ad
litem who are the lawers in this case, need to be able to
do certain things.

That statutory entitlenment unm stakably benefiting
foster children, that exists regardl ess of whether the
decision was rightly or wongly decided at the end of the
day.

MR, NAEVE: Your Honor --

MR. HOMWARD: Al nost.

The sane is true with our pendant state claimunder
317. The sanme is true, at |east we think so, for our
constitutional claim

Now, it is true that what the defendants have, |
think, very intelligently done, is taken the allegations of
past harmfromthe named plaintiffs, which there are many,
and specifically spelled out as counsel rightly concedes,

t hey have taken that and says: Ah ha. This |ooks and feels
a whole lot like the habeas cases and other traditional

i neffective assistance of counsel cases that chall enge the
ruling at the end of the day. It feels and |ooks |ike that
so it nust be like that, except that we don't ask for it.

In the Lucky versus Harris case and New York case,
which we will provide counsel and the court, that case does
not require --

THE COURT: I'mfamliar with that case.
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Let nme hear from counsel

MR. NAEVE: W're putting Article Ill standing way
behi nd the injunctive rel ease horse. The point of the Lucky
case is this: If you have standing, if naned plaintiffs have
standi ng, they can show an injury that woul d include the
standards that we've given you; then if you're seeking
injunctive relief, in addition to showi ng injury, what do you
have to show to get injunctive relief on behalf of the class?

We're not tal king about classes here. W're dialing
back and asking: |In the first instance, the individuals in
front of you, do they have standing? Have they all eged
injury?

And the answer is no.

"' m not conceding that they've alleged injury. [|I'm
concedi ng they allege they haven't net with their |awers, as
regrettable as that is. They have not all eged causation.

That is, they can't say the cause of this problem necessarily
rests with us, and for the sane reason, they haven't
addressed redressability; that is, if you give them noney,
it's gonna fix it.

It's mssing that entire matrix. The reason you have
standing is to nake sure you have a real |ive controversy
that can be addressed. It conmes down to this: How many
tinmes do you have to neet with your client?

It is an entirely rhetorical question. The only way
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you get to that issue is if you say you did not neet with the
client first, and, second, because of that, sone type of
denonstrabl e harm occurred that can be renedi ed, and the
remedy is the ineffective assistance of counsel claim

In the absence of that, you can tal k about injunctive
relief, but you don't get there because you don't have
standing in the first instance.

MR. HOMRD: Mich of that is correct. What it fails
is it fails the threshold. |If you accept their prem se that
in order to plead the CAPTA claimor the 317 claimor a
constitutional claimregarding the -- if you accept that, you
have to show that the decision was wongly decided at the end
of the day. Then that entire chain of reasoning is correct.

We have not alleged that any particul ar decision at
the end of the day is incorrect nor that we think to upturn
it, and that is precisely the Lucky versus Harris case. It
is precisely the case that we will provide counsel and Your
Honor, the New York case, and it resonates conpletely with
comonsense.

Wth the Lucky versus Harris case, it is of course
what you have to showis inevitably tethered to what you
seek. |If we do not seek to have any particul ar case
upturned, then how do we possibly ever plead a violation of
CAPTA or a violation of 317 wi thout show ng sonething for

whi ch we're not chal |l engi ng?
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MR, NAEVE: Your Honor --

MR. HOMWARD: Al nost done.

The prejudice that they to seek to infuse into this
case is precisely not this case. If this were a habeas case
where we were challenging a particul ar outcone, they would be
right, but we are not. Qur conplaint and our case nust
respectfully be brought within the four corners of the way we
have drafted it.

MR. NAEVE: Drafted it without an injury. Let's --

THE COURT: | think |I understand your argunent. Just
a fewnore mnutes. |'mrunning out of tine.

MR, NAEVE: All of these argunents assune that there's
a private right of action --

THE COURT: | under st and.

MR NAEVE: So | don't want by ny silence to inply
t hat sonmehow or another we agree with that proposition, but
the answer is the same. They talk about wongs in the air.
| think this is what we're tal king about here. They have
this idea that there's a case | oad standard and we're not
meeting it.

Because we're not neeting it, there's a judicial

remedy. All of the Article Il cases, all the federalism
cases -- the O Connor opinion | just recommend because it's a
well witten opinion -- it talks about this idea to have to

have nore than just a hypothetical harmto go to federa

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) %ﬁg;ﬁﬁgS uSDC




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62
court.

She makes a point of explaining it about ten different
ways. The idea is just because sonething hasn't happened,
even if there's been a constitutional violation, by itself is
not enough to invoke limted jurisdiction of the federal
court. You have to have the injury.

You'll recall the case if you see it. She tal ks about
it internms of whether it's standing or whether it's ripeness
or all these doctrines that all sort of circle around Article
I1l1. They all share that common thene: You have to have
nmore than just a violation.

That's precisely what our notion is addressing, and
they're conceding that's what they don't have.

MR HOMRD: W don't concede that in one iota. Every
single allocation around the naned plaintiffs isn't just that
they can't talk to their lawers. It's that they don't get
to go home and see nomand dad. |It's that they can't neet
with their siblings.

It neans they don't have a |awyer to investigate
whet her or not a psychotropic drug should be properly
adm nistered to them W have a special needs kid that is
not getting those special needs net.

In every single one of those allegations an injury is
specifically pled in this conplaint. The only reason it

doesn't neet the litanies put forward by defense is because
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they insert an additional elenent that requires us to plead
an injury for which we are not seeking a renedy.

But if not being able to see your siblings and not
goi ng hone to a dangerous setting is not an injury and al
the other things that are specifically pled relating to the
nanmed plaintiff, this is not in the air. These are four
named plaintiffs who are not getting specific things that the
law entitles themto.

THE COURT: And nore noney and nore | awers would hel p
t hat situation?

MR HOMRD: Yes, Your Honor.

THE COURT: | engaged in some discussion here with
counsel about Younger abstention. | don't know if you
addressed that, but it had to do with the effect that this
woul d have sone inpact on current cases.

| want to give you a chance to respond.

Anyt hing you want to add on Younger abstention?

MR. NAEVE: W have it in our brief, Your Honor

THE COURT: Anything you want to add?

Let me make a suggestion. Do you think -- W have
disability at this point. Obviously that's a threshold

gquestion | have.

Anyt hing you want to add, any cases -- you indicated
you | ooked for a case. | want to give you that opportunity.
| want to get this issue resolved. Wuld you like -- five
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pages. |'mnot tal king about anything nore than that.
Anyt hing you want to add to your briefing?

MR. NAEVE: The only thing we could add is the
expl anation we've given orally as part of the record, but if
plaintiffs want to give us a case, we would like to respond
to a coupl e of pages.

THE COURT: Anything you want to add? Five pages?
Ten days?

MR COHEN: That's fine.

THE COURT: Five days to respond?

MR, HOMRD:. Specifically Younger abstention?

THE COURT: |1'Ill give you sone |latitude. You and I
wer e di scussing Younger and | didn't know anybody had any
t houghts about it. Apparently they don't, which is fine.
There was sonme case you nentioned, Johnny A?

MR HOWARD: John A, | believe.

THE COURT: Look. Five pages, ten days, five days to
respond.

Wiy don't we set this -- | want to get this resol ved
soon, get a date for further argunent. Qbviously,
justiciability is going to be the threshold issue, step one.
If step two is required, we'll have a hearing on further
argunent with respect to the nerits.

MR NAEVE: If it's in the afternoon, it's easier to

fly up.
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MR. HOWARD: Conveni ence of counsel
MR NAEVE: |[|'m easy.
THE COURT: Do you have a date handy? Do we have a
date in Decenber, if possible?
Thur sday the 10t h?

How about January? Wuld January be easier,

m d- January?

THE CLERK: January 22nd, which is a Friday.

MR NAEVE: That's fine.

THE CLERK: In the norning at 10 o' cl ock.

MR COHEN: | do have the New York case that | think
m ght help you. | have the New York case.

Nunmber two, if we are going out to January, can we buy
two weeks on the brief rather than ten days?

THE COURT: How nuch tinme do you need?

MR, COHEN: 14 days woul d be great.

THE COURT: 14 days and seven days for the response if
need be.

MR NAEVE: |'mnot sure | understand.

THE COURT: Counsel is going to provide a suppl enental
brief within 14 days and you will have seven days to respond.

MR, NAEVE: Does it nake a difference? Frankly, we
were cranking. If they've got 14, we would |ike 14.

THE COURT: 14, 14. 1'll make it easy.

Very engagi ng argunents. | appreciate it.

M CHELLE L. BABBITT, OFFI ClI AL COURT REPORTER -- (916) %ﬁg;ﬁﬁgS uSDC



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11: 44 a.m)

---000- - -

(Wher eupon, proceedi ngs concl uded at
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