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CHILDREN’S ADVOCACY INSTITUTE
 Based at the USD School of Law since 1989, the Children’s
Advocacy Institute (CAI) is an academic, research, and advocacy
organization working to improve the lives of children and youth,
with special emphasis on improving the child protection,
dependency court, and foster care systems, and improving outcomes
for youth aging out of foster care.
 By seeking to leverage change through impact litigation, regulatory
and legislative advocacy, and public education programs, CAI’s
efforts are multi-faceted — comprehensively embracing all
tools of public interest advocacy to improve the lives
of children and youth.

2008 Report:

Child abuse/neglect fatality or near fatality
(individually and as part of clustered pattern)
CAPTA-mandated public disclosure of data,
including info about all prior agency contact
Reliable Data

Public identification and awareness of
systemic weakness

Public/agency collaboration to identify appropriate reforms
Investment in reforms to prevent future
child abuse/neglect fatalities and near fatalities

Digest of Federal Fatality Disclosure
Advocacy Efforts
•

CAI comments on ACF’s revised policy interpretations of CAPTA’s public disclosure mandate (June
26, 2015)

•

CAI letter to Children’s Bureau Associate Commissioner JooYeun Chang re CAPTA (May 14, 2015)

•

CAI comments on ACF’s proposed AFCARS rules (April 10, 2015)

•

CAI Letter to Acting Assistant Secretary, ACF/Acting Commissioner, ACYF Mark Greenberg
regarding CAPTA Mandate that States Provide Public Disclosure of Child Abuse or Neglect Fatality
and Near Fatality Findings and Information (May 20, 2014)

•

CAI Letter to Acting Assistant Secretary, ACF/Acting Commissioner, ACYF Mark Greenberg
regarding Introductions, Overview of Ongoing Projects with DHHS, and Request for Meeting (April
7, 2014)

•

CAI Letter to Acting Assistant Secretary George Sheldon regarding guidance on public disclosure of
child abuse or neglect fatalities and near fatalities (December 7, 2012)

•

CAI Recommendations to DHHS Regarding Issuance of Regulations to States on CAPTA as per HELP
Committee Report Directive (February 2012)

•

Testimony submitted by CAI and First Star to U.S. Senate, Subcommittee on Children and Families,
regarding the reauthorization of CAPTA (June 26, 2008)

2010 Senate Committee Report Accompanying
Reauthorization of CAPTA

U.S. Senate, Sen. Rep. 111-378 (Dec. 18, 2010) (available at http://www.gpo.gov/fdsys/pkg/CRPT-111srpt378/pdf/CRPT-111srpt378.pdf)

REGULATIONS

CWPM “Policy Interpretations”

Child Welfare Policy Manual
2.1A.4 CAPTA, Assurances and Requirements, Access to Child Abuse and
Neglect Information, Public disclosure
#8. Question: Section 106(b)(2)(B)(x) of CAPTA requires states to provide for the
public disclosure of findings or information about a case of child abuse or neglect
which results in a child fatality or near fatality. Under this provision, is there information
that a state must disclose to the public?
Answer: Yes. States must develop procedures for the release of information including, but not limited
to: the cause of and circumstances regarding the fatality or near fatality; the age and gender of the
child; information describing any previous reports or child abuse or neglect investigations that are
pertinent to the child abuse or neglect that led to the fatality or near fatality; the result of any such
investigations; and the services provided by and actions of the State on behalf of the child that are
pertinent to the child abuse or neglect that led to the fatality or near fatality.
State policies must ensure compliance with any other relevant federal confidentiality laws, including the
confidentiality requirements applicable to titles IV-B and IV-E of the Social Security Act. States may
allow exceptions to the release of information in order to ensure the safety and well-being of
the child, parents and family or when releasing the information would jeopardize a criminal
investigation, interfere with the protection of those who report child abuse or neglect or harm the
child or the child’s family.

Shame on U.S.

Selected Recommendations
1. HHS’ oversight and enforcement activities must independently and actively evaluate states’
conformity with all federal child welfare standards and state plan requirements, including
active, independent oversight to ensure that each state operates its child welfare programs in a
manner that is consistent with federal law and the approved state plan and the imposition of
fair but serious consequences where states’ implementation falls below minimum federal
standards.
2. Congress must fund child welfare programs at levels that ensure a robust and effective child
welfare system, and it must enact comprehensive child welfare finance reform to address a
wide range of problems — such as a complex mix of mandatory and discretionary funding
that results in haphazard payments to states; the widely condemned arcane and nonsensical
look back provision to determine Title IV eligibility; swaths of uncoordinated funding from
disparate sources with inconsistent mandates; a host of unfunded mandates; and a dearth of
accountability for the money spent on the part of the states.
3. Congress must provide clear private remedies for children within all federal child welfare
statutes, to enable private litigants to seek judicial recourse when violations occur.

Recommendations for
CECANF Consideration
I.
II.

Amend CAPTA
Specify More Robust Oversight, Evaluation
& Enforcement
III. Align Funding Request with Commission
Recommendations

I. Amend CAPTA
•clarify and strengthen CAPTA’s public disclosure mandate, prohibit states from exercising discretion to

withhold information, and explicitly direct HHS to engage in active monitoring, regulatory and
enforcement activities that ensure state compliance with congressional intent;
•fund CAPTA at a level that ensures meaningful efforts to protect children from abuse;

•expressly mandate HHS to engage in enforcement and rulemaking activities with regard to all CAPTA
provisions, and impose consequences on HHS for failing to follow through with such oversight and
enforcement;
• statutorily mandate that HHS adopt regulations to implement all of CAPTA’s provisions, set a deadline
for such adoption, and provide a private enforcement mechanism in the event HHS does not meet the
deadline;
•establish a formal process for members of the public to request that HHS initiate a Partial Review
regarding a specific area of suspected state non-conformity with CAPTA;
•revise CAPTA’s definition of near fatality to include situations where a social services or law

enforcement agency determines that a child was at imminent risk of death or serious bodily harm by the
actions of a parent or caretaker.
•provide clear private remedies for children with regard to all CAPTA mandates;

•tie each state’s receipt of any child welfare funding contingent on its substantial compliance with
CAPTA provisions.

II. More Robust Oversight,
Evaluation & Enforcement
•
•
•
•
•

Congressional Oversight of ACF
ACF Oversight of States
CFSR Reviews
Make NCANDS Mandatory
Private Right of Action

III. Align Funding Request with
Commission Recommendations
$700,000.00

Increased Investment and
the Cost of Doing Nothing

$600,000.00

$500,000.00
Dollars in Millions
$400,000.00

$300,000.00

$200,000.00

$100,000.00

$Total Lifetime Cost of 1 Year of New Cases of
Maltreatment

2013 CAPTA Spending
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